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Chief Justice Tani Cantil-Sakauye and Associate Justices
Supreme Court of California

350 McAllister St.

San Francisco, CA 94102-4797

RE: Connor v. First Student(2015) 239 Cal.App.4th 526, review granted
Nov. 24, 2015, 5229428

Request for Publication under California Rules of Court 8.1105(e)(2)
and 8.1120(a)

To the Chief Justice and Associate Justices:

Non-parties A New Way of Life Reentry Project, Bay Area Legal
Aid, East Bay Community Law Center, Lawyers’ Committee for Civil
Rights of the San Francisco Bay Area, and National Association of
Consumer Advocates (collectively “petitioners” or “we”) request re-
publication of Connor v. First Student (2015) 239 Cal. App.4th 526,
review granted Nov. 24, 2015, S229428, attached hereto as Exhibit 1.

The Supreme Court’s grant of review in Connor automatically de-
published the Court of Appeals’ decision in the case under California
Rules of Court 8.1105(e)(1), a rule that the Court is currently
considering eliminating.! Notwithstanding the current default de-
publication of an opinion on review, the Supreme Court “may ... order
publication of an opinion, in whole or in part, at any time after granting
review.” A request to publish may be made by any person, stating the
person’s interest and the reason why the opinion meets a standard for
publication. SeeRule 8.1120(a).

! See News Release, Supreme Court of California, Supreme Court Seeks Comment
on Possible Changes to Publication Practice (July 29, 2015), available at
http:/iwww.courts.ca.gov/documents/scl5_dJuly-29.pdf.
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Petitioners are public-interest non-profit organizations dedicated
to lowering employment barriers for people with criminal records. We
help our clients obtain gainful employment after completing their
criminal sentences and engage in litigation, when necessary, to
strengthen their rights under existing laws. As we advocate for our
clients in and out of a courtroom, one of the most effective tools in our
toolbox is the Investigative Consumer Reporting Agencies Act
(“ICRAA”), Civ. C. § 1786 et seq., which provides unique procedures for
removing obsolete and inaccurate criminal history information from
consideration by private employers.

In 2007, a pair of companion decisions from the Fourth Appellate
District held that the ICRAA is unconstitutionally vague because it
overlaps with another statute, the Consumer Credit Reporting Agencies
Act (“CCRAA"), Civ. C. § 1785 et seq. See Ortiz v. Lyon Management
Group, Inc. (2007) 157 Cal.App.4th 604; Trujillo v. First American
Registry, Inc. (2007) 157 Cal. App. 4th 628. Over the last three years,
multiple trial courts, state and federal, relied on Ortiz to find the
ICRAA unconstitutionally vague.

That is, until earlier this year, when the Second Appellate District
explicitly “disagree[d] with the analysis in OrtiZ’ and held that “the
ICRAA is not unconstitutionally vague.” Connor v. First Student, Inc.
(2015) 239 Cal.App.4th 526, 530-31. In particular, the Connor court
criticized Ortizfor overlooking “case law concerning the interpretation
of overlapping statutes,” id,, at 532, and assuming without any basis in
the statutory text that “a consumer report cannot be subject to both [the
ICRAA and the CCRAA]” Id, at538. Connorthus became the first
case in the past 8 years to clarify that the ICRAA is not
unconstitutionally vague, finally putting a stop to the increasing
expansion of the “void-for-overlap” rule of Ortiz.

Unless this Court orders otherwise, however, the Court of
Appeal’s opinion in Connoris no longer published and citable. Rule
8.1105(e). And, without Connor, lower courts will continue to rely on
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Ortiz to invalidate claims brought under the ICRAA. Seeg, e.g., Cuccia v.
Superior Court, 153 Cal. App. 4th 347, 353-54 (2007) (holding that a
superior court must follow a published court of appeal decision even if
the trial judge believes the appellate decision was wrongly decided).

The re-publication of Connoris particularly vital and urgent
because many individuals will likely find their claims barred by the 2-
year statute of limitations by the time the California Supreme Court
issues its decision in this case, because they will be (as they are now)
deterred from filing those claims while Ortiz controls. See Civ. C. §
1786.52. By re-publishing Connor, the Court can ensure that valid
ICRAA claims arising from employment background checks will not be
lost while the Court reviews the overall constitutionality of the law.
And, more broadly, re-publication of Connor will enable job applicants
to challenge a background check company’s reporting of obsolete
criminal records on employment background check reports—before
engaging in expensive litigation in court.

I. STATEMENTS OF INTEREST
1. A New Way of Life Reentry Project

A New Way of Life Reentry Project (‘ANWOQL?”) is a non-profit
public interest organization dedicated to restoring the civil rights of
people who have been formerly convicted or incarcerated. ANWOL also
hosts the largest post-conviction legal services clinic in Southern
California in partnership with the Critical Race Studies program at the
University of California Los Angeles School of Law, helping people of
color and of limited means obtain post-conviction reliefs such as
dismissal under Penal Code § 1203.4 and felony reduction under
Proposition 47. ANWOL often assists them throughout their
employment application process. And the re-publication of Connor will
help ensure that they receive the full protection of the ICRAA.

ANWOL is actively involved in a number of cases that involve
claims under the ICRAA, such as John Doe v. Sterling Infosystems, Inc.,
District Court No. 2:15-CV-04770-RGK-AJW (C.D. Ca. filed June 24,
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2015), where the defendant recently moved to dismiss Doe’s ICRAA
claims under Ortiz. The automatic de-publication of Connor potentially
affects the outcome of this claim. ANWOL is also co-counsel in the
pending appeal in Moran v. The Screening Pros, LLC., Ninth Circuit
Case No. 12-57246, regarding the constitutionality of the ICRAA as
applied to a tenant screening report containing criminal history
information. Oral argument was held on February 2, 2015, and a
decision is still pending. The Ninth Circuit has been informed of the
decision in Connor and may hold any decision until this Court decides
Connor.

2. Bay Area Legal Aid

Bay Area Legal Aid ("BayLegal") is a Legal Services Corporation-
funded non-profit law firm serving seven counties and is the largest
provider of civil legal services in the Bay Area. BayLegal provides free
legal services to over 11,000 low-income individuals and families each
year on issues including housing, public benefits, consumer protection,
youth justice, domestic violence, and re-entry. BayLegal's services
assist hundreds of individuals annually with resolving legal barriers to
employment, including resolution of errors on employment background
checks and tenant screening reports.

BayLegal relies on the legal protections provided by statutes such
as ICRAA and CCRAA to ensure that applicants with criminal records
are given equal access to employment and housing. BayLegal has
immediate concerns regarding the impact on vulnerable client
populations by the continued de-publication of Connor, particularly on
those with expunged records and arrests that did not result in
conviction. At this time, BayLegal has placed on hold the filing of two
cases under ICRAA pending the resolution of this request for re-
publication.

Prior to the U.S. District Court's expansion in Moran of the
holdings in Ortiz and Trujillo, BayLegal successfully brought claims
against tenant screening companies for policies and procedures which
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resulted in the denial of applicants for public housing due to the illegal
reporting of arrests that did not result in conviction. See Johnson,
Claire and Lisa Greif, Litigation Approaches to Challenging Subsidized
Housing Denials Based on Applicants’ Criminal Records, National
Housing Law Project Housing Law Bulletin, Apr.—May 2013.

The protections provided by ICRAA extend beyond the limited
scope of the federal Fair Credit Reporting Act (“FCRA”) and provide a
powerful tool for legal aid advocates to assist clients in obtaining
housing and re-entering the workforce. Re-publication of the decision in
Connor will allow BayLegal to continue to hold background screening
companies responsible for the reporting of inaccurate and outdated
information for individuals with criminal records and expunged
convictions. BayLegal strongly supports this request for re-publication.

3. East Bay Community Law Center
The East Bay Community Law Center (‘EBCLC”) is the non-profit

poverty law clinic of the UC Berkeley Law School that provides free
legal services to thousands of low-income clients each year. EBCLC’s
Clean Slate Practice serves clients who have criminal records and are
now working to reenter their communities as full and contributing
members.

Most of the 1,200 clients with criminal records EBCLC serves
each year are focused on finding jobs. EBCLC’s Clean Slate services are
therefore focused on minimizing the impact of these clients’ criminal
records on their ability to secure employment. To this end, EBCLC
helps clients obtain criminal record remedies in criminal court, and
works to ensure that employers and private background check
companies comply with laws, including FCRA and ICRAA, that govern
their ability to report and consider an individual’s criminal history.

Much of EBCL(C’s litigation involves claims under ICRAA and
FCRA against private background check companies whose inaccurate
and otherwise unlawful reporting of criminal history costs clients jobs.
The Ortiz Court’s finding that ICRAA is void for vagueness has caused
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EBCLC to be unable to file a number of meritorious ICRAA claims on
behalf of clients denied jobs due to inaccurate or otherwise uniawful
background check reports. The Court of Appeal’s decision in Connor, if
citable, would help remove the roadblock created by Ortiz and enable
these meritorious claims to go forward before the statute of limitations
has run.

4. Lawyers’ Committee for Civil Rights of the San Francisco Bay

Area

Lawyers’ Committee for Civil Rights of the San Francisco Bay
Area (“Lawyers’ Committee”) is a non-profit civil rights and legal
services organization that advances, protects, and promotes the rights
of communities of color, low-income persons, and immigrants. Qur
Second Chance Legal Clinic serves primarily low-income people of color
who are seeking to overcome legal barriers due to past arrests and
convictions. The Clinic assists clients with various legal issues, most of
which are primarily related to obtaining employment. Ensuring that
people with past convictions have a fair chance at getting a job is one of
Lawyers’ Committee’s most fundamental goals.

Based on the claims of our Second Chance clients, Lawyers’
Committee is currently engaged in class action litigation against Uber
Technologies, Inc. (‘Uber”) for its background check practices when
hiring drivers. Three of the causes of action allege that Uber willfully
violated provisions of ICRAA, which provide stronger protections than
FCRA. Lawyers’ Committee is also co-counsel in the pending appeal in
Moran v. The Screening Pros, LLC, Ninth Circuit Case No. 12-57246.

Aside from our pending litigation, many of our Second Chance
clients come to our clinic with claims that a background check company
unlawfully reported an arrest or an old conviction, or did not provide
the client with a copy of the background check report. These claims are
all grounded in the provisions of ICRAA. Therefore, a published opinion
in Connor that reaffirms both the constitutionality of ICRAA and its
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clear applicability to employment background checks would be crucial
to our advocacy efforts on behalf of our clients.

5. National Association of Consumer Advocates
National Association of Consumer Advocates (“NACA”) is a
national nonprofit association of attorneys and consumer advocates
committed to representing consumers’ interests. Its members are
private and public sector attorneys, legal services attorneys, law
professors, and law students whose primary focus is the protection and
representation of consumers.

NACA’s mission is to promote justice for all consumers by
maintaining a forum for communication, networking, and information-
sharing among consumer advocates across the country, particularly
regarding legal issues, and by serving as a voice for its members and
consumers in the ongoing struggle to curb unfair or abusive business
practices that affect consumers.

In pursuit of this mission, making certain that corporations
comply with state consumer protection laws, such as the ICRAA, has
been a continuing and significant concern of NACA since its inception.

II. REQUEST FOR RE-PUBLICATION

It is clear that Connoreasily meets the standards for publication
under subdivision (¢} of Rule 8.1105. Connorupholds the
constitutionality of the law that uniquely prohibits reporting of obsolete
criminal record information on an employment background check
report—"“a legal issue of continuing public interest” under Rule
8.1105(c)(6). And its holding directly conflicts with an earlier decision
in Ortiz. SeeRule 8.1105(c)(5). Finally, it identifies and applies a
longstanding rule of statutory interpretation overlooked by Ortiz and its
progeny that courts must give effect to overlapping statutes. See Rule
8.1105(c)(8).

/I
I

Page 7 of 11



1. Connorinvolves a legal issue of continuing public interest.

It is estimated that over 65 million American have a criminal
record that would show up on a routine background check.?
Approximately 70% of employers conduct criminal background checks
on all job applicants.? And a majority of employers are wary of hiring
applicants they know to have a criminal record.# What criminal
information may be reported on an employment background check—and
the accuracy of that information—is therefore an issue of vital public
interest.

Remedial provisions of California’s consumer protection laws are
unique, enabling job applicants to challenge the accuracy and breadth of
criminal history reporting to an extent not possible under its federal
counterpart, the FCRA. For example, the FCRA does not impose any
limitation on the length of time a conviction record may be reported on
a background check. See 15 U.S.C. § 1681c. The ICRAA does. See Civ.
C. § 1786.18(a)(7). The FCRA does not require contemporaneous
verification for the accuracy of reported information. The ICRAA does.
See Civ. C. § 1786.18(c). The FCRA does not impose any obligation on
the employer to provide a copy of the background check report upon
request by the applicant. The ICRAA does. See Civ. C. § 1786.16(b).
The FCRA does not provide a statutory penalty in case of a negligent

* 65 Million Need Not Apply’ The Case for Reforming Criminal Background Checks
for Employment, National Employment Law Project (March 2011), Jocated at
http://www.nelp.org/content/uploads/2015/03/65_Million_Need_Not_Apply.pdf.

3 Background Checking—The Use of Criminal Background Checks in Hiring
Decision, Society for Human Resource Management (July 19, 2012), Jocated at
http://www.shrm.org/research/surveyfindings/articles/pages/criminalbackgroundche
ck.aspx.

4 Harry Holzer at al, Will Employers Hire Ex-Offenders?: Employer Preferences,
Background Checks, and Their Determinants, Institute for Research On Poverty
(Jan. 2002), available at http://www.irp.wisc.edu/publications/dps/pdfs/dp124302.pdf;
see also Jennifer Fahey at al, Employment of Ex-Offenders: Employer Perspectives,
Crime & Justice Institute (Oct. 31, 2006), available at
http://www.antoniocasella.eu/nume/Fahey_2006.pdf.
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violation. See 15 U.S.C. § 1681o. The ICRAA does. See Civ. C. §
1786.50(1).

2. Connor explicitly conflicts with Ortiz regarding criminal record
information reported on employment background check reports.
The Court of Appeal’s opinion in Connor put a stop to a slow but
steady erosion of Californians’ rights under the ICRAA, which started
with two companion cases in the Fourth Appellate District, Ortiz and
Trujillo. These opinions held that “the ICRAA [is] unconstitutionallly
vague] as applied to tenant screening reports containing unlawful
detainer information” because such information is subject to both the
ICRAA and the Consumer Credit Reporting Agencies Act (“CCRAA”).
Ortiz, 157 Cal.App.4th, a¢ 619 (emphasis added); see also Trujillo, 157
Cal.App.4th, at632. The holding was ostensibly limited to information
about “unlawful detainer” reported on “tenant screening reports,” but
the reasoning potentially applied to other information and other
categories of reports with equal force, threatening the remedies this
legislative scheme made available to tenants and job applicants alike.

Fears about the potentially-expansive scope of Ortiz have, over
time, been realized. Three years ago, a federal district court held, in
reliance upon Ortiz, that the ICRAA is “unconstitutionally vague as it
applies to tenant screening reports containing criminal history
Information” Moran, 2012 U.S. Dist. LEXIS 158598, at*15-16
(emphasis added). The expansion of Ortizinto the realm of employment
reports was inevitable. See, e.g., Roe v. LexisNexis Risk Solutions (C.D.
Ca. Mar. 19, 2013) 2013 U.S. Dist. LEXIS 88936, at *14-18.

Earlier this year, the Second Appellate District explicitly
“disagree[d] with the analysis in Ortiz,” holding that “the ICRAA is not
unconstitutionally vague” in the context of criminal history information
reported on an employment report. Connor, 239 Cal.App.4th, a£530-31.
Both the holding and the reasoning of Connortherefore conflict with
Ortiz and its progeny.
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3. Connor correctly invokes and reaffirms the rule of law overlooked

by Ortiz.
Every case, from Ortizto Connor, concludes that the ICRAA and

the CCRAA overlap. However, Connoris the first and only decision to
“consider case law governing the interpretation of overlapping statutes”
in determining the constitutionality of the ICRAA. Id., a¢ 532.
Disagreeing with Ortiz, Connorinvokes the rule that “when two
statutes are capable of coexistence, it is the duty of the courts, absent a
clearly expressed congressional intention to the contrary, to regard each
as effective.” Id, at 538 (quoting J. E. M. Ag Supply, Inc. v. Pioneer Hi-
Bred International, Inc. (2001) 534 U.S. 124, 143-144 and citing San
Francisco Unified School Dist. v. Johnson (1971) 3 Cal.3d 937, 948, as
well as Connecticut Nat. Bank v. Germain (1992) 503 U.S. 249, 253).

Because the Ortiz court overlooked this longstanding rule
regarding the interpretation of overlapping statutes, it inadvertently
created a new “void-for-overlap” doctrine. And, because no other
appellate case existed to correct this mistake, lower courts were bound
by Ortiz and compelled to extend its reasoning to all cases covered
under the ICRAA. Unless the Court authorizes Connor to be re-
published, lower courts will continue to overlook the bedrock rule of law
that courts must give effect to overlapping statutes—because Ortiz will
remain the only controlling authority on the issue of the ICRAA’s
constitutionality. This will continue for a substantial period of time
until this Court issues its opinion in Connor after plenary briefing and
oral argument.

i
I
I
I
I
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III. CONCLUSION
For all of these reasons, we request that the Court take the
unusual step of re-publishing the appellate opinion in Connor, so that it
can be cited and discussed in California courts.

Respectfully submitted,

oshua E. Kim
A New Way of Life Reentry Project

Attorneys for A NEW WAY OF LIFE
REENTRY PROJECT, BAY AREA
LEGAL AID, EAST BAY
COMMUNITY LAW CENTER,
LAWYERS' COMMITTEE FOR CIVIL
RIGHTS OF THE SAN FRANCISCO
BAY AREA, and NATIONAL
ASSOCIATION OF CONSUMER
ADVOCATES
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Filed 8/12/15
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION FOUR
EILEEN CONNOR, B256075, B256077
Plaintiff and Appellant, (Los Angeles County

Super. Ct. No. JCCP4624)
\£

FIRST STUDENT, INC,, et al.,

Defendants and Respondents.

APPEAL from a judgment of the Superior Court for Los Angeles County,
John S. Wiley, Judge. Reversed.

Sundeen Salinas & Pyle, Hunter Pyle, Tanya Tambling; Lewis, Feinberg,
Renaker, Lee & Jackson, Todd F. Jackson and Catha Worthman for Plaintiff and
Appellant.

Littler Mendelson, Benjamin Emmert and Ronald A. Peters for Defendants

and Respondents.



The Investigative Consumer Reporting Agencies Act (ICRAA) (Civ. Code,’
§ 1786 et seq.) and the Consumer Credit Reporting Agencies Act (CCRAA)

(§ 1785.1 et seq.) regulate agencies that gather information on consumers to
provide to employers, landlords, and others for use by those persons in making
employment, rental, and other decisions. The ICRAA governs agencies (and those
to whom it provides information) with regard to investigative consumer reports,
i.e., reports containing information on a consumer’s character, general reputation,
personal characteristics, or mode of living. The CCRAA governs agencies (and
those to whom it provides information) with regard to consumer credit reports, i.e.,
reports of information bearing on a consumer’s credit worthiness, credit standing,
or credit capacity. Both acts impose obligations on the agencies regarding
disclosure to consumers when the agencies furnish reports, and limit when and to
whom those reports may be furnished. The obligations and limitations, however,
are different for each act, as are the remedies for violations of the act; generally,
the ICRAA imposes greater obligations and stricter limitations, and allows greater
remedies.

This appeal involves investigative consumer reports — background checks —
made on employees of defendants First Student, Inc. and First Transit, Inc.
(collectively, First) by defendants HireRight Solutions, Inc. and HireRight, Inc.
Plaintiff Eileen Connor’s lawsuit against First alleging violations of the ICRAA

was dismissed after the trial court granted First’s motion for summary judgment

Further undesignated statutory references are to the Civil Code.
2 HireRight Solutions, Inc. was formerly known as USIS Commercial Services, Inc.
In 2009, USIS was rebranded as HireRight Solutions, Inc.; for ease of reference, we refer
to USIS, HireRight Solutions, Inc., and HireRight, Inc. collectively as HireRight. All of
the background checks at issue in this lawsuit were conducted by one or more of those
entities.



based upon the holding of Ortiz v. Lyon Management Group, Inc. (2007) 157
Cal.App.4th 604 (Ortiz). In Ortiz, the appellate court held that the ICRAA was
unconstitutionally vague as applied to tenant screening reports containing unlawful
detainer information because unlawful detainer information relates to both
creditworthiness and character. In the Ortiz court’s view, the ICRAA and the
CCRAA present a statutory scheme that requires information in consumer reports
to be categorized as either character information (governed by the ICRAA) or
creditworthiness information (governed by the CCRAA); when the information can
be categorized as both, the statutory scheme cannot be constitutionally enforced
because it does not give adequate notice of which act governs that information.

We disagree with the analysis in Ortiz, supra, 157 Cal.App.4th 604. There
is nothing in either the ICRAA or the CCRAA that precludes application of both
acts to information that relates to both character and creditworthiness. Therefore,
we conclude the ICRAA is not unconstitutionally vague as applied to such

information. Accordingly, we reverse the summary judgment.

BACKGROUND

Because the only issue in this appeal is whether the [ICRAA as applied to the
background checks conducted on First’s employees is unconstitutionally vague,
our discussion of the facts is limited to those facts necessary to an understanding of
that issue. Those facts are for the most part undisputed.

Connor worked as a school bus driver. Before October 2007, when Laidlaw
Education Services was acquired by First, Connor worked for Laidlaw; she became
an employee of First after the acquisition.

In October 2007, after First acquired Laidlaw, First hired HireRight to
conduct background checks on Connor and all other former Laidlaw school bus

drivers and aides. Additional background checks were conducted in 2009 and
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2010. As part of the background checks, HireRight provided First with reports that
included information from criminal record checks and searches of sex offender
registries, as well as the subject’s address history, driving records, and employment
history.

Before conducting the background checks, First sent to each employee a
“Safety Packet.” The Safety Packet was a booklet that included a notice that “an
investigative consumer report” may be requested by HireRight. The notice stated
that the report “may include . . . names and dates of previous employers, reason for
termination of employment, work experience, accidents, academic history,
professional credentials, drugs/alcohol use, information relating to your character,
general reputation, educational background, or any other information about you
which may reflect upon your potential for employment.” The notice informed the
employee that he or she may view the file maintained on him or her, receive a
summary of the file by telephone, or obtain a copy of the file. The notice also
included a box the employee could check if he or she wanted to receive a copy of
the report.” Finally, the notice included an authorization and release that released
First and HireRight from all claims and damages arising out of or relating to the
investigation of the employee’s background.

In her lawsuit,* Connor alleges that the notice did not satisfy the specific

requirements of the ICRAA, and that First did not obtain her written authorization.

& This check-off box was contained in a section entitled “Notice to California

Applicants,” which set forth the applicant’s rights under the ICRAA, and specifically
referred to section 1786.22 of the act,

4 Connor is one of more than 1200 plaintiffs in several lawsuits filed against First
and HireRight that were coordinated by the Los Angeles Superior Court under rule 3.550
of the California Rules of Court. The operative complaint for all of the plaintiffs is the
Consolidated Fourth Amended Complaint. Connor and another plaintiff, Jose Gonzalez,
were selected as bellwether plaintiffs. First filed a motion for summary judgment against
Connor, and HireRight filed a motion for summary judgment against Gonzalez. The
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First moved for summary judgment on the ground that the ICRAA is
unconstitutionally vague as applied to Connor’s claims that First violated the
statute. In granting the motion based upon Ortiz, supra, 157 Cal.App.4th 604, the
trial court observed that, notwithstanding the plaintiffs’ criticisms of the Ortiz
court’s reasoning, “[a] trial court must accept appellate decisions as they are
written.” Noting that two federal district courts have followed and extended Ortiz,
and no court has criticized or departed from it, the trial court concluded that its
“job is straightforward: apply Ortiz, fully and faithfully.” The court dismissed
Connor’s claims and entered judgment in favor of First. Connor timely filed a

notice of appeal from the judgment.

DISCUSSION
Connor contends that under its plain language, the ICRAA applies to the
background checks at issue in this case, and the fact that the CCRAA might also
apply to those same background checks does not render the ICRAA void for
vagueness. She argues that Ortiz was wrongly decided because it failed to

consider case law governing the interpretation of overlapping statutes. We agree.

motions were heard together, and the trial court granted both on the same ground.

Connor and Gonzales each filed a notice of appeal from the judgment entered against him
or her, and each appeal was assigned a different case number. We granted the parties’
request to consolidate the appeals. Sometime after Connor and Gonzalez filed their joint
appeliants’ opening brief, HireRight filed a petition for bankruptcy, and the appeal was
stayed as to HireRight (and Gonzalez, against whom HireRight had obtained the
judgment on appeal). Therefore, this opinion addresses only First’s judgment against
Connor.



A. The Background Checks Are Subject to the ICRAA Under Its Unambiguous
Language

The ICRAA provides that “[a]n investigative consumer reporting agency”
may furnish an “investigative consumer report” to another person only under
certain limited circumstances. (§ 1786.12.) It defines the term “investigative
consumer report” as “a consumer report in which information on a consumer’s
character, general reputation, personal characteristics, or mode of living is obtained
through any means. The term does not include a consumer report or other
compilation of information that is limited to specific factual information relating to
a consumer’s credit record or manner of obtaining credit obtained directly from a
creditor of the consumer or from a consumer reporting agency when that
information was obtained directly from a potential or existing creditor of the
consumer or from the consumer.” (§ 1786.2, subd. (c).) It defines “investigative
consumer reporting agency” as “any person who, for monetary fees or dues,
engages in whole or in part in the practice of collecting, assembling, evaluating,
compiling, reporting, transmitting, transferring, or communicating information
concerning consumers for the purposes of furnishing investigative consumer
reports to third parties,” with exceptions not relevant here. (§ 1786.2, subd. (d).)

The ICRAA allows an investigative consumer reporting agency to furnish an
investigative consumer report to a person it has reason to believe “[i]ntends to use
the information for employment purposes.”® (§ 1786.12, subd. (d)(1).) However,
if the report “is sought for employment purposes other than suspicion of

wrongdoing or misconduct by the subject of the investigation, the person seeking

3 The ICRAA defines the term “employment purposes” when used in connection

with an investigative consumer report as “a report used for the purpose of evaluating a
consumer for employment, promotion, reassignment, or retention as an employee.”
(§ 1786.2, subd. (f).)



the investigative consumer report may procure the report, or cause the report to be
made, only if . . . []] [t]he person procuring or causing the report to be made
provides a clear and conspicuous disclosure in writing to the consumer at any time
before the report is procured or caused to be made in a document that consists
solely of [certain specified disclosures] . . . []] [and] [t]he consumer has authorized
in writing the procurement of the report.” (§ 1786.16, subd. (a)(2).) In addition,
the person procuring or causing the report to be made must “certify to the
investigative consumer reporting agency that the person has made the applicable
disclosures to the consumer required by [§ 1786.16, subd. (a)] and that the person
will comply with subdivision (b).” (§ 1786.16, subd. (a)(4).) Subdivision (b) of
section 1786.16 requires the person procuring or causing the report to be made to
(1) provide the consumer a form with a box that can be checked if the consumer
wishes to receive a copy of the report, and send a copy of the report to the
consumer within three business days if the box is checked; and (2) comply with
section 1786.40 if the person procuring or causing the report to be made
contemplates taking adverse action against the consumer. (§ 1786.16, subd. (b).)
Section 1786.40 requires the user of an investigative consumer report who takes an
adverse employment action against the consumer as a result of the report to so
advise the consumer and supply the name and address of the investigative
consumer reporting agency that furnished the report.

In this case, First admits that the background checks it requested HireRight
to prepare included reports containing information regarding the subject’s criminal
records, sex offender status, address history, driving records, and employment
history. First also admits that those background checks were used to confirm that
Connor and the other employees “are properly qualified to safely perform their job

duties.”



There is no question that the background checks included information on the
employees’ (or prospective employees’) “character, general reputation, personal
characteristics, or mode of living,” and thus were investigative consumer reports
under section 1786.2, subdivision (c). Nor is there any question that the
investigative consumer reports were used for employment purposes, as defined in
section 1786.2, subdivision (f). Therefore, under the plain statutory language,
HireRight, as an investigative consumer reporting agency, and First, as a person
who procured or caused the investigative consumer reports to be made, were

required to comply with the applicable provisions of the [ICRAA.

B. The Possible Applicability of the CCRAA Does Not Render the ICRAA
Unconstitutionally Vague

Despite the unambiguous language of the [CRAA, First argues the act is
unconstitutionally vague because (1) the CCRAA also applies to the background
checks at issue, and a person of ordinary intelligence cannot determine whether the
CCRAA or the ICRAA applies, and (2) it potentially makes a defendant liable
even though the conduct at issue “is specifically authorized by the CCRAA.”
There are two problems with these arguments.

Initially, it is not entirely clear that the CCRAA applies to the background
checks at issue here. The CCRAA applies to “consumer credit reports,” which the
act defines as “any written, oral, or other communication of any information by a
consumer credit reporting agency bearing on a consumer’s credit worthiness,
credit standing, or credit capacity, which is used or is expected to be used, or
collected in whole or in part, for the purpose of serving as a factor in establishing
the consumer’s eligibility for: (1) credit to be used primarily for personal, family,
or household purposes, or (2) employment purposes, or (3) hiring of a dwelling

unit, as defined in subdivision (c) of Section 1940, or (4) other purposes authorized
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in Section 1785.11.” (§ 1785.3, subd. (c), italics added.) The definition
specifically excludes “any report containing information solely on a consumer’s
character, general reputation, personal characteristics, or mode of living which is
obtained through personal interviews with neighbors, friends, or associates of the
consumer reported on, or others with whom he is acquainted or who may have
knowledge concerning those items of information.” (Ibid.)

Although First produced undisputed evidence that the background checks at
issue did not contain any character information obtained through personal
interviews (which would have made them subject to the CCRAA exclusion), there
is no evidence that the background checks sought or included information bearing
on the subjects’ credit worthiness, credit standing, or credit capacity. Indeed, the
notice First sent to the subjects of the background checks referred to the checks as
“investigative consumer reports” — not consumer credit reports — and listed the
kind of information sought, which did not specifically include credit information
(although it did include “any other information about you which may reflect upon
your potential for employment”).

Second, even if we assume the CCRAA applied to the background checks,
First’s vagueness arguments are based upon the faulty premises that (1) any given
consumer report must be governed by either the CCRAA or the ICRAA, but not
both, and (2) the CCRAA “authorizes” certain conduct.

1. Neither the Language Nor the History of the CCRAA and the ICRAA
Support First’s Argument, and the Ortiz Court’s Conclusion, That a
Consumer Report Could Not be Subject to Both Acts As Currently
Written

First’s first vagueness argument closely follows the analysis by the appellate

court in Ortiz, supra, 157 Cal.App.4th 604. In Ortiz, the plaintiff applied to rent an



apartment managed by the defendant. The plaintiff gave written consent to the
defendant to obtain a tenant screening report, which specifically included “an
‘unlawful detainer (eviction) search.”” (Id. at p. 611.) Although that search
indicated that no such actions had been filed against the plaintiff, and the plaintiff’s
application was approved, the plaintiff nevertheless filed a lawsuit against the
defendant alleging that the defendant violated the ICRAA because the results of
the unlawful detainer search constituted character information and the defendant
failed to give her a written notice and form with a check box to request the report.
(Ibid.) The trial court granted the defendant’s summary judgment motion, finding
that the tenant screening report contained no character information subject to the
ICRAA. The court noted that there were no unlawful detainer actions listed in the
report, but it found that even if there had been unlawful detainer information, that
would not prove that plaintiff had a bad character. The trial court also held that the
plaintiff’s broad reading of the ICRAA would render the act unconstitutionally
vague and inconsistent with federal law. (Id. at p. 612.)

In its opinion affirming the judgment, the appellate court viewed the issue
before it as “a categorization challenge.” (Ortiz, supra, 157 Cal.App.4th at p. 612.)
It noted that “[w]hether an unlawful detainer action has been filed against a
consumer appears to speak to both creditworthiness and character.” (Ibid.) It
explained that the categorization challenge “arises not because unlawful detainer
information is somehow paradoxical, but because the statutory scheme fails to set
forth truly distinct categories. It presents a false dichotomy between
creditworthiness and character.” (/d. at pp. 612-613.)

The Ortiz court’s analysis (like First’s) is premised upon its determination
that a consumer report cannot be subject to both the ICRAA and the CCRAA. The

Ortiz court did not point to any language in either act that precludes the application
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of both to the same consumer report. Instead, the court (like First) relied upon the
history of the acts to support its determination.

As the Ortiz court noted, the CCRAA and the ICRAA were enacted in 1975,
and were modeled after the federal Fair Credit Reporting Act (FCRA) (15 U.S.C.
§ 1680 et seq.). (Ortiz, supra, 157 Cal.App.4th at p. 613.) Unlike the FCRA -
which governs all consumer reports, regardless whether the reports contain only
credit worthiness information, only character information, or both (although it
treats differently reports that contain character information that was obtained from
personal interviews) — the California Legislature created two separate statutory
schemes, one governing consumer credit reports (the CCRAA) and the other
governing investigative consumer reports (the ICRAA). As originally enacted, the
scope of the ICRAA was limited to consumer reports containing character
information when that information was obtained from personal interviews, and the
CCRAA specifically excluded such reports from its scope; the ICRAA, in turn,
specifically excluded reports that included only credit information.® (Ortiz, supra,
157 Cal.App.4th at pp. 613-616.)

6 In the original enactment in 1975, the ICRAA defined the term “investigative

consumer report” as “a consumer report in which information on a consumer’s character,
general reputation, personal characteristics, or mode of living is obtained through
personal interviews with neighbors, friends, or associates of the consumer reported on, or
others with whom he is acquainted or who may have knowledge concerning any such
items of information. Such information shall not include specific factual information on
a consumer’s credit record obtained directly from a creditor of the consumer or from a
consumer reporting agency when such information was obtained directly from a creditor
of the consumer or from the consumer.” (Former § 1786.2, subd. (c), added by Stats.
1975, ch. 1272, p. 3378.) The definition of the term *“consumer credit report” in the 1975
version of the CCRAA provided that “[t]he term does not include: . . . (4) any report
containing information solely on a consumer’s character, general reputation, personal
characteristics, or mode of living which is obtained through personal interviews with
neighbors, friends, or associates of the consumer reported on, or others with whom he is
acquainted or who may have knowledge concerning any such items of information.”
(Former § 1785.3, subd. (c), added by Stats. 1975, ch. 1271, pp. 3369-3370.)
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The Ortiz court pointed to this history to confirm its conclusion that, by
enacting “two separate statutes governing two kinds of [consumer reports]
depending on the type of information they contain . . . [the Legislature] inten[ded]
to distinguish between creditworthiness information and character information.”
(Ortiz, supra, 157 Cal.App.4th at p. 614.) From this, the court reasoned that any
one item of information must be classified as either creditworthiness or character
information, but not both, because a single report could be governed by either the
CCRAA or the ICRAA, but not both. (Ortiz, supra, 157 Cal.App.4th at pp. 614-
616.) But the history does not, in fact, support the court’s conclusion.

The Ortiz court and First are correct that under the CCRAA and the ICRAA
as originally enacted, a consumer report could not be governed by both the
CCRAA and the ICRAA. But the reason for that was not because information
could not be classified as both creditworthiness information and character
information. It was because the ICRAA governed only those consumer reports that
included character information obtained through personal interviews, and the
CCRAA expressly excluded such reports. But it is clear that the CCRAA always
governed consumer reports that included character information, as long as that
information was not obtained through personal interviews. For example, the
CCRAA has always included provisions that limited the inclusion of information
regarding criminal records that antedated the report by more than seven years.
(See former § 1785.13, subd. (a)(6), added by Stats. 1975, ch. 1271, p. 3372.)
Similarly, it has always imposed certain requirements when a credit report
contained information from public records that were likely to have an adverse
effect on a consumer’s ability to obtain employment, and expressly referred to
public records “relating to arrests, indictments, [and] convictions.” (See former
§ 1785.18, subd. (b), added by Stats. 1975, ch. 1271, p. 3375.)
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When the Legislature amended the IRCAA in 1998 to remove the limitation
on the scope of the IRCAA so it would govern all consumer reports that include
character information, no matter how that information is obtained, it did not amend
the CCRAA to exclude from its scope reports that include character information
obtained from sources other than personal interviews. Thus, after the amendment,
consumer reports that include character information obtained from a source other
than personal interviews continue to be governed by the CCRAA, as long as the
reports contain information “bearing on a consumer’s credit worthiness, credit
standing, or credit capacity.” (§ 1785.3, subd. (c).) But they also are governed by
the ICRAA under its clear and unambiguous language.

The Ortiz court’s statement (upon which First relies) that a consumer report
cannot be subject to both acts (Ortiz, supra, 157 Cal.App.4th at p. 617) simply is
not supported by the language of the acts as now amended. “‘“‘The fundamental
rule of statutory construction is that the court should ascertain the intent of the
Legislature so as to effectuate the purpose of the law. [Citations.]’” In
determining such intent, the court turns first to the words of the statute. “[W]here
. . . the language is clear, there can be no room for interpretation.”” [Citation.]”
(Walker v. Superior Court (1988) 47 Cal.3d 112, 121; see also Connecticut Nat.
Bank v. Germain (1992) 503 U.S. 249, 253-254 [“courts must presume that a
legislature says in a statute what it means and means in a statute what it says
there”].) And when “‘the terms of a statue are by fair and reasonable interpretation
capable of a meaning consistent with the requirements of the Constitution, the
statute will be given that meaning, rather than another in conflict with the
Constitution.”” (San Francisco Unified School Dist. v. Johnson (1971) 3 Cal.3d
937, 948.) The fact that the two acts overlap in their coverage of some consumer
reports does not render the acts unconstitutionally vague to the extent of that

overlap. “Redundancies across statutes are not unusual events in drafting, and so
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long as there is no ‘positive repugnancy’ between the two laws, [citation], a court
must give effect to both.” (Connecticut Nat. Bank v. Germain, supra, 503 U.S. at
p. 253.) As the Supreme Court observed in a case in which the defendant argued
that the Court should not give effect to two patent laws, each with different
requirements and protections, that protect the same thing, “*when two statutes are
capable of coexistence, it is the duty of the courts, absent a clearly expressed
congressional intention to the contrary, to regard each as effective.” ... []] [T]his
Court has not hesitated to give effect to two statutes that overlap, so long as each
reaches some distinct cases.” (J.E.M. Ag Supply, Inc. v. Pioneer Hi-Bred Intern.,
Inc. (2001) 534 U.S. 124, 143-144.)

In the present case, there is no “positive repugnancy” between the CCRAA
and the ICRAA. An agency that furnishes a report containing both
creditworthiness information and character information, and the person who
procures or causes that report to be made, can comply with each act without
violating the other. And despite the overlap between the CCRAA and the ICRAA
after the 1998 amendment, there remain certain consumer reports that are governed
exclusively by the ICRAA (those with character information obtained from
personal interviews) or by the CCRAA (those that include only specific credit
information), because each act expressly excludes those specific reports governed
by the other act. (See §§ 1785.3, subd. (c)(5) [excluding from the CCRAA “any
report containing information solely on a consumer’s character, general reputation,
personal characteristics, or mode of living which is obtained through personal
interviews with neighbors, friends, or associates of the consumer reported on, or
others with whom he is acquainted or who may have knowledge concerning those
items of information™]; 1786.2, subd. (c) [excluding from the ICRAA “a consumer
report or other compilation of information that is limited to specific factual

information relating to a consumer’s credit record or manner of obtaining credit
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obtained directly from a creditor of the consumer or from a consumer reporting
agency when that information was obtained directly from a potential or existing
creditor of the consumer or from the consumer”].) Therefore, we can — and must —
give effect to both acts. By doing so, the constitutional vagueness issue identified
by Ortiz, supra, 157 Cal. App.4th 604, and relied upon by First, disappears because
there is no question that the information First requested in the background checks
included information on the employees’ character, general reputation, personal
characteristics, or mode of living, that is, information covered by the plain
language of the ICRAA.

2. First’s Conduct Was Not “Specifically Authorized” by the CCRAA

First’s argument that the ICRAA is unconstitutionally vague as applied to
this case because it could hold First liable for violating its provisions even though
the conduct at issue “is specifically authorized by the CCRAA? rests on another
faulty premise. The CCRAA does not “specifically authorize” anything. Rather, it
imposes obligations upon consumer credit reporting agencies and users of
consumer reports to the extent those reports include information bearing on a
consumer’s creditworthiness, credit standing, or credit capacity and are used as a
factor in establishing the consumer’s eligibility for credit, employment purposes,
or hiring of a dwelling unit. By complying with those obligations, a consumer
credit reporting agency or user of those consumer reports cannot be held liable
under the CCRAA for actual or punitive damages suffered by the consumer. But
compliance with the CCRAA does not absolve a user of a consumer report that
includes the consumer’s character information from liability if the user does not
also comply with the obligations imposed by the ICRAA.

In short, to the extent the background checks at issue included information

related to employees’ character, First was required to comply with the
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requirements set forth in the ICRAA, regardless whether First complied with the
CCRAA.

DISPOSITION
The judgment is reversed. Connor shall recover her costs on appeal.
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We concur:
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