THE STATE OF NEW HAMPSHIRE
ROCKINGHAM, ss. SUPERIOR COURT

Luis Nodal and Edith Nodal,
Individually and on behalf of all others similarly situated

V.

Bluegreen Vacations Unlimited, Inc. and
Bluegreen Vacations Corporation

Case No. 218-2025-CV-00535

PLAINTIFFES’ OBJECTION TO DEFENDANTS’ MOTION TO DIMISS

Pursuant to New Hampshire Superior Court Rule 13, Plaintiffs Luis and Edith Nodal object
to the motion to dismiss (“Motion”) of Bluegreen Vacations Unlimited, Inc. and Bluegreen

Vacations Corporation (together “Defendants” or “Bluegreen”).

I. INTRODUCTION

The only statute at issue in this lawsuit is the Military Lending Act (MLA) 10 U.S.C. §987
(Attached as Ex. A). The MLA is not an ordinary consumer law—it is the most aggressive,
servicemember-protective lending statute ever written. Congress drew hard lines: no arbitration,
no hidden fees, no abusive terms. 10 U.S.C. § 987(e)(3). These bans are not technicalities; they
are the very point of the statute. The remedy is equally severe: any contract containing such terms
is void from inception. Congress meant what it said—lenders who cross these lines lose the
benefits of a contract entirely.

For decades, the Department of Defense has been trying to prevent unscrupulous
companies from targeting military servicemembers. See U.S. Dep't of Def., Rep. on Predatory
Lending Pracs. Directed at Members of the Armed Forces and their Dependents at 4, 46 (Aug.

2006), https://perma.cc/NACS5-D97H (“Def. Dep't Predatory Lending Report”). Many predatory



lenders cynically believe soldiers and sailors are their ideal customer: Servicemembers are
disproportionately young and financially inexperienced, but they still pay their debts--the military
makes sure of that. So, companies like Bluegreen target them with exploitative terms, useless
products, and hidden fees, knowing they'll still pay their loans. But when a servicemember gets
taken advantage of by a lender, that's not just a problem for the servicemember; it's a problem for
the military itself.! Not only does it undermine morale, but servicemembers trapped by debt can
also lose their security clearances, making them unable to do their jobs. Def. Dep't Predatory
Lending Report at 87. During the Iraq War, thousands of troops could not serve overseas because
their debt made them a risk to national security.?

The Military Lending Act was enacted to solve this problem, to protect military readiness
by protecting servicemembers. It limits companies' ability to exploit servicemembers' youth and
honor by prohibiting the abusive loan terms and hidden fees lenders use to profit off our military.
But ever since the Act was passed, lenders have been trying to find ways around it--coming up
with ever more creative ways to structure their transactions in an effort to evade the law.

That is exactly what happened here. BlueGreen lured Luis Nodal, and his wife Edith Nodal,
both active-duty soldiers in the U.S. Army, into a high-pressure sales pitch in New Hampshire. At
the end of the pitch, BlueGreen convinced the Nodals to buy BlueGreen “vacation points” that can

be used to book “vacation experiences” including resort stays. Defendants did not sell the Nodals

' See Soldiers as Consumers: Predatory and Unfair Business Practices Harming the Military
Community: Hearing before the S. Comm. on Com., Sci., & Transp., 113th Cong. (2013)
(statement of Hollister Petreaus, Assistant Director, Consumer Fin. Prot. Bureau) (quoting memo
to Navy personnel from then-Admiral and Chief of Naval Operations Mike Mullen explaining that
a “sailor's financial readiness directly impacts unit readiness and the [N]avy's ability to accomplish
its mission”).

2 See Associated Press, Debt holds U.S. troops back from overseas duty, NBC News (Oct. 19,
2006), https://perma.cc/VD3F-C9J5.



real estate; rather, they sold them an annual allotment of “Vacation Club Points” pursuant to a
Trust agreement that gave them the right to book a room at the hotel, if one was available. And
then Defendants tricked them into a second purchase of points. To finance that right, BlueGreen
issued the Nodals loans, which obligate them to pay over $40,000 at 16.99% interest over the
course of ten years. They also obligate them to pay never ceasing maintenance fees and club dues.

There's no question that these loans would ordinarily be subject to the Military Lending
Act. But BlueGreen contends that they are entitled to take advantage of an exception to the statute
for “residential mortgage[s].” 10 U.S.C. § 987(i)(6). That exception applies to loans “secured by
an interest in a dwelling,” which the regulations define as “a residential structure that contains one
to four units.” 32 C.F.R. § 232.3(f)(2)(1), (k). The interest that secures the Nodals’ loans is the right
to occasionally book a room in a resort that has hundreds of units. No matter how BlueGreen
characterizes their loans, that is not a “residential mortgage.”

Defendants also ask this Court to dismiss a case based on forum selection clauses
embedded in contracts that Congress has declared void from inception. Their Motion
mischaracterizes both the facts and the law. Plaintiffs were solicited to BlueGreen’s New
Hampshire resort, signed illegal timeshare financing contracts there, and suffered concrete
financial and professional harm. The MLA renders these contracts void from inception because
they contain prohibited terms. Under settled principles of contract law, no choice-of-law, forum-
selection, or arbitration provision can spring from a contract that was never legally formed. See
Johnson v. Continental Finance Co., 131 F.4th 169, 178-79 (4th Cir. 2025) (“It would be
nonsensical to enforce a choice-of-law clause in a nonexistent contract.”).

Because the MLA expressly provides a private right of action in state court, Plaintiffs are

entitled to proceed here. And federal law preempts any inconsistent state law. Further, Defendants’



forum non conveniens argument lacks factual support and ignores New Hampshire’s compelling
interest in protecting servicemembers. And Defendants’ attacks on pleading sufficiency misapply
Rule 12 standards and disregard specific allegations of MLA violations. This Court should deny
the Motion in its entirety.
IL. FACTS

Around June of 2023, Plaintiff SFC Luis Nodal (active-duty military with the United States
Army), and his spouse, Plaintiff SPC Edith Nodal (active-duty military with the United States
Army), were approached by a Bluegreen salesman inside a Cabela’s store in Connecticut® and
were solicited to attend a mandatory sales presentation at Defendants’ South Mountain Resort in
Lincoln, New Hampshire. Compl. 49 43—44. Upon arrival in Lincoln, Plaintiffs were required to
attend a lengthy, high-pressure sales presentation conducted entirely by Bluegreen’s New
Hampshire sales personnel. 1d., 4] 45-46. The offer, inducements, and alleged misrepresentations
that led to the purchase all occurred at Defendants’ property in New Hampshire. Id., 49 10, 45-47.

On August 12, 2023, Plaintiffs provided their military ID as proof of identification which
was verified by a Bluegreen quality assurance specialist located in the State of New Hampshire.
Id., 9 32, Exhibit A, p. 26. Plaintiffs were then interviewed by Bluegreen’s salesman operating in
New Hampshire. Compl., Exhibit A, pp. 27-29. Thereafter, they executed their first timeshare loan
agreement with Bluegreen in connection with the New Hampshire resort property. Compl. 9§ 48.

A. Plaintiffs’ First Timeshare Loan
On August 12, 2023, after a high-pressure presentation at Bluegreen’s South Mountain

Resort in Lincoln, New Hampshire, Plaintiffs were persuaded to purchase 16,000 timeshare points

3 Cabela’s, an outdoor sporting goods store, is a subsidiary of Bass Pro Shops.
4 Page 26 of Exhibit “A” and not the entire complaint filing. All exhibit page numbers reference
the page number contained within the exhibit.



for a financed amount of $20,300. Compl. 9 45-48. The loan carried an annual interest rate of
16.99%, with a required monthly loan payment of $317.41 and an annual maintenance fee of
approximately $1,340.40. 1d.,q9 48, 77. Defendants represented that Plaintiffs could rent their
timeshare points to cover the monthly payments and promised that Bluegreen would “buy back”
the timeshare at any time, even before the loan was repaid. 1d.,9 46-47.
B. Plaintiffs’ Second Timeshare Loan

Only months later, in December 2023, Bluegreen induced Plaintiffs to travel to another
resort presentation. /d.,§ 50. There, Defendants again pressured Plaintiffs with threats of ever-
increasing maintenance fees unless they purchased additional points. /d., § 51. On December 16,
2023, Plaintiffs entered into a second timeshare loan for another 16,000 points at the identical
financed amount of $20,300, again at 16.99% annual interest with the same monthly and yearly
obligations. 1d., 9 54, 77. Again, Defendants represented that Plaintiffs could rent their timeshare
points to cover the monthly payments and promised that Bluegreen would “buy back” the
timeshare at any time, even before the loan was repaid. 1d.,§ 52, 53.

C. Plaintiffs’ Total Timeshare Loan Obligations and Payments

Together, the two transactions obligated Plaintiffs to pay $40,600 in principle over ten
years, with interest accruing at nearly 17%, plus annual maintenance fees totaling over $2,680.80,
which continue indefinitely beyond the financing period. /d.,99 48, 54, 77. Plaintiffs made down
payments and more than a dozen monthly payments under the Agreements, paying over $10,000
to date, including substantial finance charges. /d..q 56. Despite these payments, Plaintiffs still owe
tens of thousands of dollars, with interest compounding each month and are unable to make
payments under their timeshare. /d, 9 57. Due to this indebtedness and related negative credit

reporting, Plaintiffs are both currently in jeopardy of losing their security clearances and being



involuntarily separated from the Army. /d., 9 58. Both Plaintiffs are very concerned that the unpaid
timeshare loans will result in the loss of their security clearances and result in termination from
the military. /d.
D. Defendants’ Predatory Trap

Defendants’ timeshare loans are a textbook example of the predatory lending Congress
sought to prevent through the MLA: Plaintiffs cannot cancel their contracts and instead, remain
locked into perpetual annual maintenance fees even after the loan terms end. Plaintiffs have
suffered a cascade of harms: (1) Their credit scores have been severely damaged; (2) They were
denied a home mortgage and forced to sell a family automobile to reduce debt-to-income ratios;
(3) They were forced to pay a higher interest rate on an auto loan (5.9% instead of 3%) due to the
timeshare debt; and (4) They are in jeopardy of losing their security clearances and military careers
because of Defendants’ continued reporting of the unlawful loans as outstanding debts. /d. at 9
47, 55, 57-65.

E. The Parties’ Additional Contacts with the State of New Hampshire

The transaction documents confirm that Plaintiffs’ timeshare was purchased in New
Hampshire, Compl. Exhibit A, p. 6, and that New Hampshire law provided the Plaintiffs right to
cancel their agreement. Exhibit A, p. 30. The Closing Disclosure and Owner Beneficiary
Agreement establish that Plaintiffs purchased 16,000 vacation points, financed and extended by
Bluegreen Vacations Corporation in New Hampshire at an annual interest rate of 16.99%, with
monthly payments of $317.41 over ten years, and subject to ever-increasing maintenance fees.
Exhibit A, p. 1. The Plaintiffs’ timeshare sale was completed by a real estate broker licensed in
New Hampshire, not Florida. Exhibit A, p. 2.

The Defendants’ timeshare documents further show that Nodals’ down payment and



closing funds were placed in escrow in accordance with New Hampshire Revised Statutes
Annotated § 702:01. Exhibit A, p. 10. Thus, Plaintiffs signed agreements providing that deposits
and payments would be handled pursuant to New Hampshire law, underscoring that the entire
transaction was structured under New Hampshire’s consumer protection framework. /d.

After closing, Plaintiffs used their timeshare points to stay at Bluegreen’s South Mountain
Resort in Lincoln, New Hampshire, further reinforcing the nexus between their injury and
Defendants’ New Hampshire property. Compl., q 49. Defendants are registered to do business in
New Hampshire, maintain a registered agent in Concord, hired a real estate broker from North
Conway, New Hampshire, and own and operate the South Mountain Resort located in Lincoln,
New Hampshire where Plaintiffs were solicited, sold, and financed into their timeshare loan. /d.,
9 9; Exhibit A, p. 2. The loan agreements at issue were thus originated in New Hampshire at a New
Hampshire resort property and expressly governed by New Hampshire law. Exhibit A, p. 30.
Accordingly, New Hampshire is at the heart of Plaintiffs’ solicitation, contract formation,
financing, and subsequent injuries that resulted in Defendants’ violations of the MLA. Defendants’
venue challenge cannot be reconciled with these facts.

III. LEGAL STANDARD

In ruling on a motion to dismiss, the Court must determine “whether the plaintiff’s
allegations are reasonably susceptible of a construction that would permit recovery.” Hobin v.
Coldwell Banker Residential Affiliates, Inc., 144 N.H. 626, 628 (2000) (internal citation omitted).
“[T]he factual allegations of the plaintiff are assumed to be true and all reasonable inferences
drawn therefrom are construed most favorably to the plaintiff.” Provencal v. Vermont Mut. Ins.
Co., 132 N.H. 742, 745 (1990). “If the plaintiff is entitled to recover upon any state of the facts

findable under the pleadings, the motion to dismiss must be denied.” Lawton v. Great Sw. Fire Ins.



Co., 118 N.H. 607, 610 (1978).
A motion to dismiss on the ground of forum non conveniens is generally one to be
decided in the discretion of the trial court. Digital Equip. Corp. v. Int'l Digital Sys. Corp., 130

N.H. 362, 364 (1988) (citing Van Dam v. Smit, 101 N.H. 508, 510 (1959)).

IV.  ARGUMENT

A. Overview of the Military Lending Act: Most Powerful Consumer Protection Statute
Ever Passed

While the military's own efforts to educate, counsel, and provide mutual aid to
servicemembers were important, they were not enough. Def. Dep't Predatory Lending Report at
46. So the Defense Department turned to Congress. See Id. at 50-53. The Department asked
Congress to pass a statute that would, among other things, require lenders to give servicemembers
“unambiguous and uniform price disclosures” with “any extension of credit”; impose “a federal
ceiling on the cost of credit to military borrowers”; and forbid lenders from forcing
servicemembers to waive their legal rights. See id. at 50-52.

The military also specifically--and repeatedly--urged Congress to prohibit lenders from
including arbitration clauses in the loan contracts. See, e.g., Id. at 7, 14, 21, 46, 51; A Review of
the Dep't of Defense Report on Predatory Lending Practices, 109th Cong. 9 (2006) (remarks of
David S.C. Chu, Under Secretary for Personnel and Readiness, Department of Defense). “Loan
contracts to Service members,” the Defense Department emphasized, “should not include
mandatory arbitration clauses.” Def. Dep't Predatory Lending Report at 51. The arbitration
provisions in the “take-it-or-leave-it contracts” lenders were requiring servicemembers to sign
could not truly be considered voluntary. /d. And they were “especially burdensome to military
borrowers who are not able to pay the costs associated with arbitration or travel to participate in
arbitration.” 4 Review of the Dep't of Defense Report on Predatory Lending Practices, 109th Cong.
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4 (2006) (testimony of Lynn Drysdale, Staff Attorney, Jacksonville Legal Aid). The Defense
Department recognized that implementing statutory safeguards would discourage companies from
targeting servicemembers for predatory loans. See, e.g., Id. at 6. Servicemembers themselves
agreed. See id. at 43. And so did Congress. In a hearing to review the Defense Department's report,
Senator after Senator, Republicans and Democrats alike, spoke about the harm predatory lending
was causing servicemembers, their families, morale, and military readiness. See, e.g., A Review of
the Dep't of Defense Report on Predatory Lending Practices, 109th Cong. 1 (2006) *8 (remarks
of Senator Richard Shelby of Alabama); /d. at 4 (remarks of Senator Elizabeth Dole of North
Carolina) (“[B]latantly targeting our military personnel . . . weakens our military's operational
readiness.”); id. at 6 (remarks of Senator Jack Reed of Rhode Island) (“[T]arget[ing]” this practice
“to exploit soldiers is absolutely reprehensible. We owe them a lot more than that.”).

The MLA was intentionally designed to be the most protective consumer lending statute
ever enacted in the United States. Congress, after extensive findings about the unique
vulnerabilities of servicemembers, created not just another disclosure regime but a statute with
teeth—imposing categorical prohibitions that go well beyond ordinary consumer protection law.
It is unlawful under the MLA to extend covered “consumer credit” and to charge interest on loans
containing prohibited provisions. 10 U.S.C. § 987(a) and (e). These are not minor technicalities.
They are bright-line bans at the very core of the law, reflecting Congress’s determination that
servicemembers deserve protection stronger than those afforded to any other group of borrowers.
The inclusion of such terms is precisely the type of abuse that compelled Congress to act, and the
statute’s draconian remedy—voiding the contract from inception—ensures that lenders cannot
evade accountability.

B. Defendants’ Timeshare Loans Violate the MLA



Defendants’ extensions of credit to purchase timeshare vacation points violate several
different sections of the MLA. First, the MLA’s “Interest” provision, 10 U.S.C. § 987(a)(3),
prohibits creditors like Defendants from requiring Plaintiffs and Class members to pay “interest”
pursuant to extensions of credit which contain terms that are specifically prohibited by either the
MLA or violate any other state or federal laws. Specifically, the interest provision states:

(a) Interest. A creditor who extends consumer credit to a covered member
of the armed forces or a dependent of such a member shall not require the
member or dependent to pay interest with respect to the extension of such

credit, except as—

(1) agreed to under the terms of the credit agreement or promissory
note;

(2) authorized by applicable State or Federal law; and
(3) not specifically prohibited by this section.
10 U.S.C. § 987(a).

The two provisions that are “specifically prohibited by this section” are under the
“Limitations” section of the MLA; 10 U.S.C. § 987(e)(2) & (3) make it unlawful to extend
consumer credit where “the borrower is required to waive the borrower’s right to legal recourse
under any otherwise applicable provision of State or Federal law,” or “the creditor requires the
borrower to submit to arbitration.” Specifically, the statute states:

(e) Limitations. It shall be unlawful for any creditor to extend consumer

credit to a covered member or a dependent of such a member with

respect to which —

(2) the borrower is required to waive the borrower’s right to legal
recourse under any otherwise applicable provision of State or
Federal law, including any provision of the Servicemembers Civil

Relief Act (50 U.S.C. 3901 et seq.);

(3) the creditor requires the borrower to submit to arbitration or
imposes onerous legal notice provisions in the case of a dispute.

10



10 U.S.C. § 987(e).

The Complaint alleges that Plaintiffs’ contract for sale and note required them to pay
“interest” and also required them to waive their right to a jury trial under the Seventh Amendment
and required them to waive their right to bring or participate in a class action. The right to a jury
trial and to bring or participate in a class action are methods of enforcing their rights under
“otherwise applicable provision[s]” of state or Federal law and which Defendants required them
to waive in the extensions of credit. The inclusion of these terms, which are prohibited by § 987(e),
renders the interest payments required by the same extension of credit unlawful under § 987(a).

The same is true for the other specifically prohibited term included in the timeshare loans
at issue — the mandatory arbitration clause. The Arbitration clause required by Defendants is
contained in Paragraph 26(a) of Exhibit A to the Complaint and states:

(@) MANDATORY ARBITRATION All disputes, claims, actions, questions or
differences, whether based in or upon contract, tort, statute, fraud, deception,
misrepresentation or any other legal theory, brought by or on behalf of Purchaser
against any one or more of Developer/Seller, Trustee, Bluegreen Vacation Club,
Inc., Bluegreen Resorts Management, Inc., Resort Title Agency, Inc., Escrow
Agent, any Lender, or any of their respective affiliates, parents, subsidiaries,
officers, directors, shareholders, managers, members, or employees (collectively,
the “Bluegreen Parties”, each of whom may rely upon and/or enforce the terms of
this sub Section 26(a)) which in any way whatsoever relates to or arises out of this
Bluegreen Owner Beneficiary Agreement, the Property, the Bluegreen Vacation
Club multi-site timeshare plan, membership in Bluegreen Vacation Club, Inc., the
Trust Agreement, and specifically including the marketing, offering, acquisition,
sale, use, or occupancy of the Property or Accommodations or Facilities (and
related Owner Beneficiary Rights and appurtenant Vacation Points) in connection
with the Bluegreen Vacation Club multi site timeshare plan or the function, form,
or operation of the Bluegreen Vacation Club multi site timeshare plan (collectively,
“Disputes”) shall be resolved through binding and final arbitration in Broward
County, Florida, before a single arbitrator (the "Arbitrator"), in accordance with the
Commercial Arbitration Rules (the “Rules”) of the American Arbitration
Association (“AAA”) then in effect, except as those Rules may be modified in this
Section 26. Notwithstanding the foregoing, any dispute, claim, or controversy
solely relating to any purchase money financing obtained by Purchaser to acquire
the Property in connection with the Bluegreen Vacation Club multi site timeshare

11



plan shall be exclusively governed by the terms of the applicable lien debt
instrument and shall not be subject to this sub-Section 26(a).

Unless the parties to the arbitration otherwise agree in writing or the AAA
determines otherwise, (I) the Expedited Procedures of the Rules shall apply in any
case in which no disclosed claim or counterclaim exceeds $75,000 exclusive of
interest, attorneys fees, and arbitration fees and costs, and (i1) the Procedures for
Large Complex Commercial Disputes of the Rules shall apply in any case in which
any disclosed claim or counterclaim is for at least $500,000 exclusive of interest,
attorneys fees, and arbitration fees and costs. Except as may be required by law,
neither Purchaser nor an arbitrator may disclose the existence, content or results of
any arbitration hereunder without the prior written consent of the Developer/Seller.

Except as to the applicability and validity of sub-Section 26(b), the Arbitrator, and
not any court or agency, shall have exclusive authority to resolve any dispute or
issue of arbitrability with respect to this sub-Section 26(a), including as to the
jurisdiction of the Arbitrator or relating to the existence, scope, validity,
enforceability, or performance of this sub-Section 26(a) or any of its provisions.
Any dispute or issue as to the applicability or validity of sub-Section 26(b) shall be
determined by a court of competent jurisdiction. Moreover nothing in this sub-
Section 26(a) shall preclude the Bluegreen Parties from seeking interim or
provisional relief or remedies in aid of arbitration from a court of competent
jurisdiction.

By including this prohibited provision in its extension of credit to Plaintiffs while they

were acting as active duty servicemembers, Defendants violated both § 987(a) and (e). Plaintiffs’
timeshare loans both included a finance charge of 16.99% to be paid a monthly basis. Accordingly,
every month when Defendants required Plaintiffs to pay interest on these MLA violative loans,
they violated § 987(a)(3). To date, Plaintiffs paid more than $10,000 in monthly payments to

Defendants on their timeshare loans, including interest. Defendants’ business records will reveal

the exact amount of interest paid by Plaintiffs and the putative class to Defendants to date.

Finally, 10 U.S.C. § 987(c) sets forth mandatory disclosures that Defendants were required

to provide both orally and in writing, before issuing credit. Since those pre-issuance disclosures
are mandatory, any extension of credit is specifically rendered unlawful if those disclosures are

not provided. In its motion to dismiss, Defendants cite the disclosures that they made under the
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Truth in Lending Act (“TILA”). However, they point to no disclosure of the MAPR or “Military
Annual Percentage Rate”, which is different from the disclosures required by TILA.
Any one of the above violations trigger the “Penalties and Remedies” provisions of the
MLA which provides:
(f) Penalties and Remedies.
(3) Contract void. Any credit agreement, promissory note, or
other contract prohibited under this section is void from the
inception of such contract.
(5) Civil liability.

(A) In general. A person who violates this section with respect to
any person is civilly liable to such person for—

(1) any actual damage sustained as a result, but not less than $500
for each violation;

(i1) appropriate punitive damages;

(ii1) appropriate equitable or declaratory relief; and

(iv) any other relief provided by law.
10 U.S.C. § 987(%).

Thus, Plaintiffs can recover the amounts paid in “interest” as actual damages. In addition,

§ 987(f)(3) also renders void “from inception” any and all contractual obligations between
Plaintiffs and Defendants. The implementing regulation, 32 C.F.R. § 232.9(c), clarifies the relief
available under the void provision: “[a]ny credit agreement, promissory note, or other contract
with a covered borrower ... which contains one or more provisions prohibited under 10 U.S.C.
§987 as implemented by this part is void from the inception of the contract.” Thus, in addition to
actual damages in the form of interest paid in violation of § 987(a), Plaintiffs seek to have their

loans and purchase agreements declared “void from inception.”
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C. Defendants’ Arguments for Dismissal are unavailing.

First, Defendants argue that this case should be dismissed and litigated in Bluegreen’s
home-state of Florida even though the unlawful “extension of credit” took place at Defendants’
New Hampshire timeshare resort. Second, Defendants argue that Plaintiffs’ MLA claims must be
dismissed on the merits. Neither of these arguments warrant dismissal.

1. No Forum Selection Clause Can Be Enforced Because the Contracts Were Never
Formed.

Defendants rely on forum-selection clauses contained in the promissory notes. But as
discussed above, those contracts are “void from inception” under the MLA. Section 987()(3)
provides: “Any credit agreement, promissory note, or other contract prohibited under this section
is void from the inception of such contract.” A void-from-inception contract is treated as if it
never existed. Currier v. Tuck, 112 N.H. 10, 12 (1972) (contract violating statute is “wholly
void”); Wilson v. HSBC Mortg. Servs., 744 F.3d 1, 9 (1st Cir. 2014). New Hampshire follows
the same rule as a matter of state law: agreements made in violation of a statute are “wholly
void” and unenforceable. Blackthorne Grp., Inc. v. Pines of Newmarket, Inc., 150 N.H. 804, 809,
848 A.2d 725, 730 (2004), as modified on denial of reh'g (May 28, 2004). In Blackthorne, the
Supreme Court of New Hampshire considered a statute that prohibits unlicensed individuals or
entities from enforcing agreements for compensation where the business or transaction involved
real estate and relied on the plain language of the statute: “the statute itself renders the
agreement void...We cannot ignore the statute's plain language to permit the plaintiff to bring
claims the statute expressly prohibits.” Id. (emphasis added).

Because the plain and ordinary meaning of the words of the MLA require that the
contracts are void as though they were never formed, this Court cannot enforce any part of the

contracts, including a forum selection clause. “We construe a statute according to the plain and
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ordinary meaning of the words used.” Kowalski v. Cedars of Portsmouth Condo. Ass'n, 146 N.H.
130, 135, 769 A.2d 344, 349 (2001) citing Milette v. N.H. Retirement System, 141 N.H. 342,
345, 683 A.2d 531 (1996).

Defendants’ reliance on New Hampshire’s adoption of the Uniform Model Choice of
Forum Act (RSA 508-A:3) is misplaced. That Act only applies if there is a valid contract to
begin with. Here, Congress has declared the agreements void. The statute cannot resurrect
contractual terms from a nullity. The law does not allow this. Defendants’ argument that the
Uniform Model Choice of Forum Act, adopted in New Hampshire under RSA 508-A:3, requires
that Plaintiffs bring this action in Florida instead of their chosen venue here in New Hampshire
presupposes that the contracts which contain the forum selection clauses upon which Defendants
rely are enforceable. In fact, these contracts are void from the inception and the forum selection
clauses contained therein are of no effect. See, e.g., United States v. Mardirosian, 602 F.3d 1,7
(1** Cir. 2010) (courts will treat contracts that are void from the inception “as if they had never
been made”); RP Mach. Enters. v. UPS Capital Bus. Credit,2007 U.S. Dist. LEXIS 63823, *11-
13 (D. Mass. Aug. 29, 2007) (applying Massachusetts state law). Defendants cannot enforce a
forum selection clause in a void contract much like they cannot obligate Plaintiffs to make
payments under it.

Defendants are conflating validity with formation. Plaintiffs’ position is that the loan
contracts were never formed by law. The Fourth Circuit recently clarified the distinction between
validity challenges and formation challenges. Johnson v. Cont'l Fin. Co., LLC, 131 F.4th 169,
178 (4th Cir. 2025). The Court examining the impact of contract terms in a void agreement
explained that “[i]t would be nonsensical to enforce a choice-of-law clause in a nonexistent

contract.” citing, e.g., Realogy Holdings Corp. v. Jongebloed, 957 F.3d 523, 531 n.11 (5th Cir.
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2020) (“When determining the preliminary question of contract formation, we do not resort to
any contractual choice-of-law provision.”). This reasoning applies here: contracts that Congress
declares void from inception were never legally formed and therefore cannot support
enforcement of any of their provisions, including forum-selection or choice-of-law clauses.

As Plaintiffs explained in the introductory paragraphs of their Complaint, Defendants’
standard form timeshare trust agreements (which include the forum selection clauses that
Defendants cite to on page 6 of their Motion to Dismiss) violate the Military Lending Act
(“MLA”), 10 U.S.C. § 987, et seq., by including terms that are expressly prohibited by the MLA.
See Complaint at § 4. The MLA is clear that any contract which extends consumer credit to a
person covered by the protections of the MLA that also contains prohibited terms is “void from
the inception of such contract.” 10 U.S.C. § 987(f)(3).

Defendants cannot enforce the forum selection clause, or any other term, of a contract that
was never formed because it was void from the inception. “Void contracts or agreements are those
that are of no effect whatsoever[.]” Wilson v. HSBC Mortg. Servs., 744 F.3d 1, 9 (1% Cir. 2014)
(internal citations omitted). Indeed, the Supreme Court of New Hampshire has long recognized
that parties cannot receive the benefit or otherwise enforce the terms of a contract made in violation
of a statute. See, e.g., Currier v. Tuck, 112 N.H. 10, 12 (1972); see also Prof. Fire Fighters of
Wolfeboro v. Town of Wolfeboro, 164 N.H. 18 (2012) (contract that violated a statute was “wholly
void”). Simply put, courts cannot require parties to comply with the terms of a void contract
because the contract is of no legal effect and was never formed from the inception. See, e.g.,
Rhodes v. Consumers’ Buyline, 868 F. Supp. 368, 373 (D. Mass. 1993) (refusing to enforce an
arbitration clause in a void agreement under New York law).

Thus, because the underlying contracts at the heart of this lawsuit are void from inception
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under the MLA and were never formed, Defendants cannot enforce any of the terms contained
therein, including the forum selection clause. Without an applicable forum selection clause in this
case, Defendants’ reliance in their Motion to Dismiss on the Uniform Model Choice of Forum Act,
and the associated analysis about the enforceability of a forum selection clause, is misplaced and
irrelevant.

2. Forum Non Conveniens Factors Do Not Support Dismissal.

As an alternative to its forum selection clause argument, Defendant seeks to use new
Hampshire’s court-created common law doctrine of forum non conveniens to override Plaintiftfs’
choice of forum. This argument should be rejected for two reasons: first, the MLA preempts
application of the doctrine because it is New Hampshire state law; second, application of the
applicable factors does not weigh in favor of dismissing the case.

First, application of any state law doctrine of forum non conveniens would be inconsistent
with the “protection to a covered member” under these facts and it is therefore preempted. The
MLA provides:

(d) PREEMPTION.-

(1) Inconsistent laws.-Except as provided in subsection (f)(2), this section preempts any

State or Federal law, rule, or regulation, ...

10 U.S.C. §987(d)(emphasis added). The “section” referred to above is the MLA itself, Section
987, which also provides that a covered member may bring an action in “any other court of
competent jurisdiction.” 10 U.S.C. §987 (E) JURISDICTION, VENUE, AND STATUTE OF
LIMITATIONS. Thus, the MLA provides covered members with absolute discretion to bring their
claims wherever they so choose. Therefore, the MLA clearly preempts New Hampshire state law
of forum non conveniens because it is inconsistent with the plain statutory language of the MLA

that provides the covered member with their choice of any court of competent jurisdiction. New
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Hampshire has long recognized that it is constitutionally bound to follow federal laws. Burke v.
Concord R.R., 61 N.H. 160, 203—04 (1881) citing U. S. Const., Art. V1. (“This constitution and
the laws of the United States which shall be made in pursuance thereof shall be the supreme law
of the land; and the judges of every state shall be bound thereby, anything in the constitution or
laws of any state to the contrary notwithstanding.”)

Second, even if this Court does not find the clear preemption language contained in the
MLA to override the application of the doctrine of forum non conveniens, this Court should
exercise its discretion to deny the Motion based upon that argument. Defendants used the allure
of New Hampshire to attract the Plaintiffs to attend a sales presentation at a resort they own and
operate here in New Hampshire, and exploited the euphoria of being on vacation here in New
Hampshire to coerce them to sign an illegal contract in New Hampshire. Congress created a federal
cause of action with expressly concurrent jurisdiction: “An action for civil liability... may be
brought in any appropriate United States district court... or in any other court of competent
jurisdiction.” 10 U.S.C. § 987(f)(5)(E). New Hampshire Superior Court is a “court of competent
jurisdiction,” and state courts presumptively share jurisdiction over federal claims unless Congress
clearly says otherwise. The only claim arises under federal law, which any state can apply. Tafflin
v. Levitt, 493 U.S. 455 (1990).

Defendants provided no affidavits or facts supporting hardship, yet Defendants now claim
that New Hampshire is an inconvenient place for this litigation to occur. They fail to meet their
burden under New Hampshire law to justify dismissal based on forum non conveniens. In New
Hampshire, “the plaintiff’s choice of forum is disturbed by reason of forum non conveniens only
rarely...”. Leeperv. Leeper, 116 N.H. 116, 118 (1976), Thistle v. Halstead, 95 N.H. 87, 89 (1948)

quoting Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947). The doctrine is only appropriate in
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limited scenarios when there are “weighty reasons” to remove the case from the present forum,
Dig. Equip. Corp. v. Int’l Dig. Sys. Corp., 130 N.H. 362, 364 (1988), “in cases where ‘maintenance
of a suit away from the domicile of the defendant ... might be vexatious or oppressive’ by the
imposition of actual hardship,” Thistle v. Halstead, 95 N.H. 87, 89 (1948) quoting Williams v.
Green Bay & W. R. Co.,326 U.S. 549, 554 (1946), and, “[s]ubject to the due process considerations
expressed in International Shoe Co. v. State of Washington, 326 U.S. 310, 316 (1945) ... in the
event that defendant will suffer a gross injustice.” Vazifdar v. Vazifdar, 130 N.H. 694, 697 (1988)
citing Leeper, 116 N.H. at 118.

Defendants do not challenge personal jurisdiction and Plaintiffs do not contest that this
case could have been brought in another forum. What remains in dispute is whether the
Defendants’ argument for a forum transfer, contained in a single short paragraph of their brief (at
page 9), meets their burden to show that the Plaintiffs’ chosen forum in New Hampshire is a gross
injustice, a vexatious or oppressive actual hardship, and shows a weighty reason to deny Plaintiffs
their chosen forum in New Hampshire. It does not.

Defendants do not undertake a serious analysis regarding the Leeper factors. See e.g. In re
Est. of Mullin, 169 N.H. 632, 639 (2017) (reciting factors) citing Leeper, 116 N.H. at 118. They
offer two arguments: (1) Florida is a “more convenient” forum because the timeshare agreements
and the trust holding the timeshare property are governed by Florida law, and (2) “it is reasonable
to assume that service of process, witnesses, and evidence are more easily available in Florida.”
Mot. to Dismiss p. 9. That is it.

The first argument carries little weight because, the promissory notes are void from
inception under the MLA, so Florida Law need not be applied. The second argument carries little

weight because it lacks any specificity whatsoever.
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Regarding witnesses and evidence, it is not “reasonable to assume” anything. As with any
motion in New Hampshire that requires factual support, “[p]arties disputing jurisdiction on the
basis of forum non conveniens must file supporting affidavits...”. Berlin Station, LLC v. Babcock
& Wilcox Const. Co., Inc., No. 214-2014-CV-00014, 2014 WL 10077418, at *1 (N.H.Super. May
13, 2014), citing N.H. Super. Ct. R. 11 (b) (2013) and Gordon MacDonald, Wiebusch on New
Hampshire Civil Practice and Procedure § 5.05 at 5-9 (2010). Defendants failed to do so, they
offer no facts in support of their argument, and their assertions about the availability of witnesses
and evidence are hollow. Uncertainty and ambiguity about the location of witnesses and evidence
does not sway the Leeper factors one way or another and could never be the basis for a finding of
“actual hardship” or “gross injustice.” Thistle, 95 N.H. at 89, Vazifdar, 130 N.H. at 697.
Defendants’ failure to provide factual support for their argument betrays the possibility, if not the
likelihood, that witnesses and evidence could equally exist here in New Hampshire or even
somewhere else that is not Florida. Defendants’ burden is simply unmet.

Plaintiffs’ claims focus exclusively on the MLA violations. If successful, the loans are
void form inception. If not successful, then the Promissory Notes simply remain in place. There
is no claim that requires Florida law. Even if Florida law were somehow at issue in this case as
Defendants claim, “[i]t is settled that the mere fact that the court is called upon to determine and
apply foreign law does not present a legal problem of the sort which would justify the dismissal of
a case [including on forum non conveniens grounds] otherwise properly before the court.” Leeper,
116 N.H. at 119 citing Hoffman v. Goberman, 420 F.2d 423, 427 (3rd Cir. 1970); Thistle v.
Halstead, 95 N.H. 87 (1948). In reality, and more importantly, this is a one-count complaint

brought pursuant to the Military Lending Act, 10 U.S.C. § 987, et seq. Federal law governs. New
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Hampshire and Florida are both equally and fully capable of applying federal law. Tafflin v. Levitt,
493 U.S. 455, 458-459 (1990). That does not tilt the Leeper factors one way or the other, either.
“[Dlismissal on grounds of forum non conveniens is not based on balancing the
convenience of an alternative forum for each party. The presumption favors maintaining the
plaintiffs choice of forum...”. Berlin Station, LLC v. Babcock & Wilcox Const. Co., Inc., No. 214-
2014-CV-00014, 2014 WL 10077418, at *6 (N.H.Super. May 13, 2014). Defendants do not
identify a single Leeper factor that cuts in their favor, much less any “weighty reason” warranting
dismissal.
D. Plaintiffs’ MLA Claim Should Not Be Dismissed On The Merits.

1. The Residential Mortgage Exception” for Home Purchases Does Not Apply to
Timeshare Vacation Points.

Defendants argue that the timeshare vacation points purchased by Plaintiffs fall within the
MLA’s “residential mortgage” exception which only applies to the purchase of homes by
servicemembers. 32 C.F.R. §232.3(f)(2)(i). They mention the statutory exception language but
then shift the argument and assert that the exception applies to all interests in a residential structure.
Defendants go so far as to misquote the law: “The plain language of the MLA explicitly exempts
transactions involving residential mortgages, which is statutorily defined to include any credit
transaction secured by an interest in a residential structure.” (Motion at 15). Defendants
deliberately ignore the most important feature of the exception — the interest must be in a dwelling
— where you live. Not in a timeshare which is like a hotel. Luckily, the Eleventh Circuit has
already performed an extensive analysis of the Residential Mortgage Exception to the MLA and
determined that timeshare interests don’t count. The fact that Defendant only mentions this case

in a footnote should not be well taken by this Court.
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In Steines v. Westgate Palace, L.L.C., 113 F.4th 1335 (11" Cir. 2024), the Defendant
timeshare company sought to compel arbitration when sued for violating the MLA. Because the
MLA specifically prohibits enforcement of arbitration clauses against covered borrowers, the
District Court had to determine whether the MLA applied to the loans at issue. The timeshare
defendant argued that the residential mortgage exception made the MLA inapplicable to timeshare
interests in that case. Affirming the District Court’s analysis, the Eleventh Circuit held that “the
timeshare interest purchased by the Steines is not a residential mortgage” and explained why:

In the first place, by definition, the Steines’ timeshare interest is not a
dwelling within the meaning of the MLA because it is neither a property
interest in a “residential structure that contains one to four units” nor “an
individual condominium unit.” 32 C.F.R. § 232.3(k). Westgate says that the
Steines have a property interest in Unit 1-1912, which satisfies the latter
definition of an “individual condominium unit.” But Westgate fails to
reconcile this assertion with the language of the purchase and sale agreement
itself. Although the deed “assigns” Unit 1-1912 to the Steines, the purchase
and sale agreement is clear that the property interest conveyed is not in that
specific unit, but “shall be limited to an undivided interest only in the building
in which the Assigned Unit and Assigned Unit Week is located.

Moreover, the Plan, which the deed is subject to, is likewise clear that the
interest is an “undivided interest as a tenant in common with the other Owners
in a particular building in the Resort Facility,” that is, the building in which
the assigned unit is located. So, Westgate's argument that the Steines have a
property interest in an individual condominium fails because it is clear that
the interest conveyed is an interest in the entire building in which the assigned
unit is located. The fact that the Steines have an “assigned” unit does not
change the nature of the conveyed interest. Because the interest cannot be in
an individual condominium, then, it must be found in the former definition:
a “residential structure that contains one to four units.” /d. But the building
in which the Steines have a timeshare interest is an eighteen-story tower with
over 200 units. The plain language of the regulation precludes Westgate's
argument that the timeshare interest is a residential mortgage. This alone is
reason enough for us to resolve the matter.

However, even if the interest conveyed to the Steines was in the individual
unit, and even if that unit could be fairly characterized as a condominium,
Westgate still loses because the unit is not “residential” in nature. See id. (a
dwelling is a “residential structure”).
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Id. at 1346-47.

Even the quoted sections from the purchase documents set forth in Defendants’ brief shows
that the interest being conveyed was only 1 interest out of 3,432 total interests sold in Phase I of
the “Vacation Ownership Program.” (MTD at p.14) Just like Westgate, the timeshare interests
being sold here are not residential in nature because nobody actually lives there. And, any minor
interest in real property has been converted to 16,000 vacation points. (Compl., 9 48, 54). As
such, there is no basis for this Court to second guess the Eleventh Circuit’s thorough analysis. At
most, this Court can hold an evidentiary hearing as the trial court held in Steines v. Westgate to
allow Defendants every opportunity to demonstrate how the vacation points sold and financed to
Plaintiffs could ever meet the definition of “residential mortgage.”

2. Plaintiffs Have Suffered Actual Damages from Defendants’ MLA Violations.

Defendants’ assertion that Plaintiffs’ MLA claims must be dismissed because they suffered
“no actual damages” fails for three reasons. First, it ignores the plain fact that Plaintiffs paid
thousands of dollars in “interest” in violation of § 987(a), which is actual damage stemming from
Defendants’ illegal conduct. Plaintiffs also paid principle and maintenance fees on extensions of
credit that never existed because they are “void from inception” pursuant to § 987(f)(3). Finally,
Plaintiffs would, at minimum, be entitled to nominal damages as symbolic recognition of a
statutory violation. To say that they have not pleaded damages is disingenuous.

Under New Hampshire law, actual damages stem from illegal conduct. Here, all amounts
paid on a contract deemed void from inception or void ab initio are recoverable as damages or in
restitution. See Blackthorne Grp., Inc. v. Pines of Newmarket, Inc., 150 N.H. 804, 809 (2004), as
modified on denial of reh'g (May 28, 2004)(emphasis added); Kowalski v. Cedars of Portsmouth

Condo. Ass'n, 146 N.H. 130, 135 (2001) citing Milette v. N.H. Retirement System, 141 N.H. 342,
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345 (1996). The MLA also gives Plaintiffs the right to punitive damages, “appropriate equitable
or declaratory relief,” costs, and attorney’s fees. 10 U.S.C. § 987(f)(5)(A)—~(B).

These damages also aligns with New Hampshire precedent, such as Currier v. Tuck, where
loans made in violation of small loan statutes were declared void, and lenders were barred from
recovering any amounts, regardless of whether the charges were reasonable. 112 N.H. 10 (1972).
Similarly, Burque v. Brodeur emphasized that contracts breaching statutory provisions are
unenforceable, reinforcing the voiding of contracts under statutory violations. 85 N.H. 310 (1932).

Finally, New Hampshire recognizes nominal damages, as symbolic recognition of a
statutory violation, and which can independently trigger the void provision available under the
MLA because they affirm the existence of a breach. This is consistent with the principle that
statutory violations render contracts void, as seen in New Hampshire case law cited above.

Thus, the argument that Plaintiffs have suffered no damages has no merit.

3. The Violation of the MLA is Triggered by Inclusion of Prohibited Contract Terms,
Not Enforcement of the Prohibited Term.

Defendants also argue for dismissal because they claim that the inclusion of prohibited terms
in their timeshare loans (class action ban, jury trial waiver, and arbitration clause) does not violate
the MLA unless and until they try to enforce those provisions. Specifically, they argue that
because they have not sought to enforce the arbitration clause, the MLA has not been violated.

But the plain language of the MLA does not support that position. Specifically, the
“Limitations” provision makes it “unlawful” to “extend consumer credit” with respect to which
“the borrower is required to waive” their legal rights or submit to arbitration. 10 U.S.C. § 987(¢e)(2)
and (3). Thus, the prohibited conduct is complete at the time the credit is extended, not when the
unlawful provision is enforced. Defendants’ suggested interpretation would not provide the

intended protection for service members because they have no way to know these terms are
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unenforceable and would be understandably chilled from enforcing their rights. Any
servicemember reading the arbitration clause at issue or even showing it to potential counsel would
not be aware that the provision is wholly unenforceable against servicemembers when the language
in the contract appears to say exactly the opposite. The same is true for the jury trial waiver and
class action ban language. This argument too is without merit.

4. TILA Disclosures Alone Are Insufficient to Comply with the MLA

Rather strangely, Defendants proudly point to the TILA disclosures set forth in their loan
documents and boldly assert that these disclosures also satisfy their disclosure obligations under
the MLA. But TILA does not require disclosure of the MAPR (the Military Annual Percentage
Rate) which is different from the APR disclosure required by TILA. The difference lies in the fees
that must be included in the calculation. For example, TILA does not require ancillary products
and fees be included in the interest rate calculation, whereas the MAPR does. 32 C.F.R. §
232.4(c)(1)(iii). In fact, the MAPR calculation requires:

[A]ll cost elements associated with the extension of credit including fees, service charges,

renewal charges, credit insurance premiums, any ancillary product sold with any extension

of credit to a servicemember or the servicemember’s dependent, as applicable, and any other
charge or premium with respect to the extension of consumer credit.
1d.

Here, for example, Defendant failed to include several items in Plaintiffs’ MAPR calculation,
including: an administrative fee ($450), title fees ($390), annual club dues ($159), annual
maintenance fees ($676.80), annual Traveler Plus fee ($59) for a total of $1,734.80 in fees. Instead,
Defendants calculated Plaintiffs’ APR only using the narrower TILA-based formula to ensure that
Plaintiffs’ interest rate appears to be 16.99%. Contrary to their assertion, Defendants simply never

included the MLA’s required statement of MAPR and never advised Plaintiffs of their rights under

the MLA and the cost of credit items required in an MAPR calculation. 32 C.F.R. § 232.4(c)(1).
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Had the Defendants included its administrative fees, title fees, maintenance fees, club dues, and
traveler plus fees, in the MAPR interest rate calculation, it would have been much higher than the
16.99% TILA-disclosed interest rate. And, while the MLA does not require the MAPR to be stated
as a numeric value, the alternative is to provide the standard disclosure language set forth in 32
C.F.R. § 232.6(a). But Defendants did neither, and instead only provide the TILA disclosures,
which are simply insufficient for loans being made to active duty servicemembers.

E. Class Allegations Should Not Be Dismissed.

Defendants also preemptively argue that Plaintiffs’ class allegations should be dismissed
because individualized proof of disclosure and knowledge of military status will be required,
because there were variations in oral disclosures and contract negotiations; and because they claim
that ascertainability is lacking. All of these attacks are clearly premature and it would be
procedurally improper for the Court to dismiss the Complaint on this basis. Cantwell v. J & R
Props. Unlimited, Inc., 155 N.H. 508, 512 (2007) (“[C]lass certification usually is not decided
upon the pleadings, and “the predominant view is to allow discovery before the motion for
certification.”) (citation omitted) and see Lawrence v. Philip Morris USA, Inc., 164 N.H. 93, 96
(2012) (“[T]he trial court must go beyond the facts alleged in the pleadings to understand the
claims, defenses, relevant facts, and applicable substantive law and meaningfully determine the
certification issues.”) (deciding individual injury issues at certification stage). Courts rarely
dismiss class allegations at the pleading stage unless class certification is clearly impossible, which
is not the case here given the uniform BlueGreen contracts and sales practices.

F. The pleading is more than sufficient
At the Rule 12 stage, the Court asks whether Plaintiffs’ allegations are ‘“reasonably

susceptible” to a construction that permits recovery. Hobin v. Coldwell Banker, 144 N.H. 626, 628
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(2000). Plaintiffs allege covered-borrower status, covered “consumer credit,” and specific facial
violations (arbitration, notice, allotment, prepayment, MAPR and disclosure failures). That
suffices. Disputes over the “residential mortgage” exemption or safe-harbor recordkeeping (32
C.F.R. § 232.5(b)) are fact questions not suitable for dismissal.

Defendants argue that the MLA provisions only apply to the those who “extend credit.”
This argument fails because the statute defines “creditor” to include “an assignee” of a person
engaged in extending consumer credit. 10 U.S.C. § 987(1)(5)(B). DoD guidance and interagency
manuals likewise treat assignees as subject to the MLA’s prohibitions and recordkeeping
requirements, including the covered-borrower safe harbor only where records are maintained. 32
C.F.R. § 232.5(b). Those are factual issues not resolvable on a motion to dismiss.

G. The Motion’s reliance on Louis v. Bluegreen and Article III standing is inapposite

This is not a federal standing case, and Plaintiffs pled concrete harms remediable under the
MLA'’s statutory scheme. The Complaint alleges over $10,000 in payments made with interest;
loss of credit opportunities; diminished credit score; an increased auto loan interest rate as a result
of the debt; sale of a family vehicle to qualify for a home mortgage because of the debt; and security
clearance risks and threat of involuntary military separation. These facts are tied to both financial
harm and professional military consequences. These allegations are also stark distinctions from
the Louis v. Bluegreen case (unpublished).

Rather than look to an unpublished federal case where the sole issue was whether that
complaint alleged Article III standing, it is more instructive to see how a state court confronting
the precise “lack of harm” argument advanced by Defendants here was handled in state court. In a
state court proceeding, BlueGreen also argued that Plaintiffs failed to allege cognizable harm as a

result of MLA violations in Juan Francisco Moya and Natalie Moya v. Bluegreen Vacations

27



Unlimited Inc., and Bluegreen Vacations Corporation, CASE NO. 50-2023-CA-010011-XXXX-
MB (15" Circuit Palm Beach County, Florida) Jamie R. Goodman, January 24, 2014(State Court
Order Denying Motion to Dismiss, Attached as Ex. B). Judge Goodman rejected Defendants
arguments and denied their Motion to Dismiss without a hearing.

This stands to reason because state courts do not apply federal Article III to determine
whether a plaintiff alleged a claim under the MLA, a strict liability statute. In any event, the MLA
provides statutory damages with a built-in minimum per violation, confirming Congress’s
judgment that the injuries alleged are cognizable and redressable. 10 U.S.C. § 987(f)(5)(A)(1).
Furthermore, New Hampshire recognizes nominal damages are appropriate and that concept
should apply here where, at a minimum, the Court can declare the contracts void. See Currier v.
Tuck, 112 N.H. 10 (1972)(loans made in violation of small loan statutes declared void and lenders
barred from recovering any amount) see also Burque v. Brodeur, 85 N.H. 310 (1932)(Contracts
breaching statutory provisions are unenforceable, reinforcing voiding of contracts under statutory
violations.). Here, this Court can and should enforce the MLA to declare the contracts void,
regardless of the actual damages, if any, found to result from the violations. That is, after all, the
most significant relief from the perspective of a soldier facing a predatory loan that they are unable
to pay and which is jeopardizing their security clearance.

V. CONCLUSION AND REQUEST FOR HEARING

For all the reasons set forth above, the Court should deny the defendants’ motion to dismiss.
Plaintiffs request a hearing pursuant to New Hampshire Superior Court Rule 13, which they aver

will assist the court in determining the pending issues.
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Exhibit A



§ 987. Terms of consumer credit extended to members and..., 10 USCA § 987

United States Code Annotated
Title 10. Armed Forces (Refs & Annos)
Subtitle A. General Military Law (Refs & Annos)
Part II. Personnel (Refs & Annos)
Chapter 49. Miscellaneous Prohibitions and Penalties (Refs & Annos)

10 U.S.C.A. § 987

§ 987. Terms of consumer credit extended to members and dependents: limitations

Currentness

(a) Interest.--A creditor who extends consumer credit to a covered member of the armed forces or a dependent of such a
member shall not require the member or dependent to pay interest with respect to the extension of such credit, except as--

(1) agreed to under the terms of the credit agreement or promissory note;

(2) authorized by applicable State or Federal law; and

(3) not specifically prohibited by this section.

(b) Annual percentage rate.--A creditor described in subsection (a) may not impose an annual percentage rate of interest
greater than 36 percent with respect to the consumer credit extended to a covered member or a dependent of a covered member.

(¢) Mandatory loan disclosures.—-

(1) Information required.--With respect to any extension of consumer credit (including any consumer credit originated or
extended through the internet) to a covered member or a dependent of a covered member, a creditor shall provide to the
member or dependent the following information orally and in writing before the issuance of the credit:

(A) A statement of the annual percentage rate of interest applicable to the extension of credit.

(B) Any disclosures required under the Truth in Lending Act (15 U.S.C. 1601 et seq.).

(C) A clear description of the payment obligations of the member or dependent, as applicable.

(2) Terms.--Such disclosures shall be presented in accordance with terms prescribed by the regulations issued by the Board
of Governors of the Federal Reserve System to implement the Truth in Lending Act (15 U.S.C. 1601 et seq.).
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(d) Preemption.--

(1) Inconsistent laws.--Except as provided in subsection (f)(2), this section preempts any State or Federal law, rule, or
regulation, including any State usury law, to the extent that such law, rule, or regulation is inconsistent with this section,
except that this section shall not preempt any such law, rule, or regulation that provides protection to a covered member or a
dependent of such a member in addition to the protection provided by this section.

(2) Different treatment under State law of members and dependents prohibited.--States shall not--

(A) authorize creditors to charge covered members and their dependents annual percentage rates of interest for any
consumer credit or loans higher than the legal limit for residents of the State; or

(B) permit violation or waiver of any State consumer lending protections covering consumer credit for the benefit of
residents of the State on the basis of nonresident or military status of a covered member or dependent of such a member,
regardless of the member's or dependent's domicile or permanent home of record.

(e) Limitations.--It shall be unlawful for any creditor to extend consumer credit to a covered member or a dependent of such
a member with respect to which--

(1) the creditor rolls over, renews, repays, refinances, or consolidates any consumer credit extended to the borrower by the
same creditor with the proceeds of other credit extended to the same covered member or a dependent;

(2) the borrower is required to waive the borrower's right to legal recourse under any otherwise applicable provision of State
or Federal law, including any provision of the Servicemembers Civil Relief Act (50 U.S.C. 3901 et seq.);

(3) the creditor requires the borrower to submit to arbitration or imposes onerous legal notice provisions in the case of a
dispute;

(4) the creditor demands unreasonable notice from the borrower as a condition for legal action;

(5) the creditor uses a check or other method of access to a deposit, savings, or other financial account maintained by the
borrower, or the title of a vehicle as security for the obligation;

(6) the creditor requires as a condition for the extension of credit that the borrower establish an allotment to repay an
obligation; or

(7) the borrower is prohibited from prepaying the loan or is charged a penalty or fee for prepaying all or part of the loan.

(f) Penalties and remedies.--
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(1) Misdemeanor.--A creditor who knowingly violates this section shall be fined as provided in title 18, or imprisoned for
not more than one year, or both.

(2) Preservation of other remedies.--The remedies and rights provided under this section are in addition to and do not
preclude any remedy otherwise available under law to the person claiming relief under this section, including any award for
consequential and punitive damages.

(3) Contract void.--Any credit agreement, promissory note, or other contract prohibited under this section is void from the
inception of such contract.

(4) Arbitration.--Notwithstanding section 2 of title 9, or any other Federal or State law, rule, or regulation, no agreement to
arbitrate any dispute involving the extension of consumer credit shall be enforceable against any covered member or
dependent of such a member, or any person who was a covered member or dependent of that member when the agreement
was made.

(5) Civil liability.--

(A) In general.--A person who violates this section with respect to any person is civilly liable to such person for--

(i) any actual damage sustained as a result, but not less than $500 for each violation;

(ii) appropriate punitive damages;

(iii) appropriate equitable or declaratory relief; and

(iv) any other relief provided by law.

(B) Costs of the action.--In any successful action to enforce the civil liability described in subparagraph (A), the person
who violated this section is also liable for the costs of the action, together with reasonable attorney fees as determined by
the court.

(C) Effect of finding of bad faith and harassment.--In any successful action by a defendant under this section, if the
court finds the action was brought in bad faith and for the purpose of harassment, the plaintiff is liable for the attorney
fees of the defendant as determined by the court to be reasonable in relation to the work expended and costs incurred.

(D) Defenses.--A person may not be held liable for civil liability under this paragraph if the person shows by a
preponderance of evidence that the violation was not intentional and resulted from a bona fide error notwithstanding the
maintenance of procedures reasonably adapted to avoid any such error. Examples of a bona fide error include clerical,
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calculation, computer malfunction and programming, and printing errors, except that an error of legal judgment with
respect to a person's obligations under this section is not a bona fide error.

(E) Jurisdiction, venue, and statute of limitations.--An action for civil liability under this paragraph may be brought in
any appropriate United States district court, without regard to the amount in controversy, or in any other court of competent
jurisdiction, not later than the earlier of--

(i) two years after the date of discovery by the plaintiff of the violation that is the basis for such liability; or

(ii) five years after the date on which the violation that is the basis for such liability occurs.

(6) Administrative enforcement.--The provisions of this section (other than paragraph (1) of this subsection) shall be
enforced by the agencies specified in section 108 of the Truth in Lending Act (15 U.S.C. 1607) in the manner set forth in
that section or under any other applicable authorities available to such agencies by law.

(g) Servicemembers Civil Relief Act protections unaffected.--Nothing in this section may be construed to limit or otherwise
affect the applicability of section 207 of the Servicemembers Civil Relief Act (50 U.S.C. 3937).

(h) Regulations.--(1) The Secretary of Defense shall prescribe regulations to carry out this section.

(2) Such regulations shall establish the following:

(A) Disclosures required of any creditor that extends consumer credit to a covered member or dependent of such a member.

(B) The method for calculating the applicable annual percentage rate of interest on such obligations, in accordance with the
limit established under this section.

(C) A maximum allowable amount of all fees, and the types of fees, associated with any such extension of credit, to be
expressed and disclosed to the borrower as a total amount and as a percentage of the principal amount of the obligation, at
the time at which the transaction is entered into.

(D) Definitions of “creditor” under paragraph (5) and “consumer credit” under paragraph (6) of subsection (i), consistent
with the provisions of this section.

(E) Such other criteria or limitations as the Secretary of Defense determines appropriate, consistent with the provisions of
this section.

(3) In prescribing regulations under this subsection, and not less often than once every two years thereafter, the Secretary of
Defense shall consult with the following:
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(A) The Federal Trade Commission.

(B) The Board of Governors of the Federal Reserve System.

(C) The Office of the Comptroller of the Currency.

(D) The Federal Deposit Insurance Corporation.

(E) The Bureau of Consumer Financial Protection.

(F) The National Credit Union Administration.

(G) The Treasury Department.

(i) Definitions.--In this section:

(1) Covered member.--The term “covered member” means a member of the armed forces who is--

(A) on active duty under a call or order that does not specify a period of 30 days or less; or

(B) on active Guard and Reserve Duty.

(2) Dependent.--The term “dependent”, with respect to a covered member, means a person described in subparagraph (A),
(D), (E), or (I) of section 1072(2) of this title.

(3) Interest.--The term “interest” includes all cost elements associated with the extension of credit, including fees, service
charges, renewal charges, credit insurance premiums, any ancillary product sold with any extension of credit to a
servicemember or the servicemember's dependent, as applicable, and any other charge or premium with respect to the
extension of consumer credit.

(4) Annual percentage rate.--The term “annual percentage rate” has the same meaning as in section 107 of the Truth and
Lending Act (15 U.S.C. 1606), as implemented by regulations of the Board of Governors of the Federal Reserve System.
For purposes of this section, such term includes all fees and charges, including charges and fees for single premium credit
insurance and other ancillary products sold in connection with the credit transaction, and such fees and charges shall be
included in the calculation of the annual percentage rate.

(5) Creditor.--The term “creditor” means a person--
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(A) who--

(i) is engaged in the business of extending consumer credit; and

(ii) meets such additional criteria as are specified for such purpose in regulations prescribed under this section; or
(B) who is an assignee of a person described in subparagraph (A) with respect to any consumer credit extended.

(6) Consumer credit.--The term “consumer credit” has the meaning provided for such term in regulations prescribed under
this section, except that such term does not include (A) a residential mortgage, or (B) a loan procured in the course of
purchasing a car or other personal property, when that loan is offered for the express purpose of financing the purchase and

is secured by the car or personal property procured.

CREDIT(S)

(Added Pub.L. 109-364, Div. A, Title VI, § 670(a), Oct. 17, 2006, 120 Stat. 2266; amended Pub.L. 112-239, Div. A, Title VI,
§§ 661(a), (b), 662(a), (b), 663, Jan. 2, 2013, 126 Stat. 1785; Pub.L. 114-328, Div. A, Title X, § 1081(b)(2)(A), Dec. 23, 2016,

130 Stat. 2418.)

Notes of Decisions (9)

10 U.S.C.A. § 987, 10 USCA § 987
Current through P.L. 119-34. Some statute sections may be more current, see credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION AD
CASE NO. 50-2023-CA-010011-XXXX-MB

JUAN FRANCISCO MOYA,
NATALIE MOYA,

Plaintiff/Petitioners,
VS.

BLUEGREEN VACATIONS UNLIMITED INC,
BLUEGREEN VACATIONS CORPORATION,

Defendant/Respondents.
/

ORDER DENYING DEFENDANTS' MOTION TO DISMISS

THIS CAUSE came before the Court on Defendants’ Motion to Dismiss Complaint (DE
13). The Court has reviewed the Motion, Plaintiff’s Response in Opposition, and
Defendants’ Reply. Upon careful consideration of the submissions as well as applicable case
law. and the Court finding that a hearing on the Motion is neither required nor necessary, it is
hereby
ORDERED and ADJUDGED that Defendants’ Motion to Dismiss Complaint is DENIED.
The Complaint sets forth sufficient allegations to defeat the motion to dismiss. The denial of this
motion does not preclude either party from making further legal arguments by way of dispositive
motions after the conclusion of discovery. Defendants shall file their Answer and Affirmative
Defenses no later than February 1, 2024.

DONE AND ORDERED in Chambers, at West Palm Beach, Palm Beach County,

Florida.
7
=l
/‘// /f-f}
50-2023-CA- 1uu11xxxxMB 0112412024 -
/?"?,J-: Fages ./ . S

. JalmleR Gnodman “circuit Judge

Vd

50-2023-CA-010011-XXXX-MB  01/24/2024
Jaimie R. Goodman
Circuit Judge
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