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THE STATE OF NEW HAMPSHIRE 

 

ROCKINGHAM, ss. SUPERIOR COURT 

 

Luis Nodal and Edith Nodal,  

Individually and on behalf of all others similarly situated 

 

v. 

 

Bluegreen Vacations Unlimited, Inc. and 

Bluegreen Vacations Corporation 

 

Case No. 218-2025-CV-00535 

 

PLAINTIFFS’ SURREPLY TO DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO 

DISMISS  

 

Pursuant to New Hampshire Superior Court Rule 13, Plaintiffs Luis and Edith Nodal 

respectfully submit this Surreply to Defendants’ Reply in Support of its Motion to Dismiss 

(“Motion”) of Bluegreen Vacations Unlimited, Inc. and Bluegreen Vacations Corporation 

(together “Defendants” or “Bluegreen”). 

I. Buckeye and Severability Do Not Save Defendants’ Forum Clause 

Defendants rely heavily on Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 

(2006), and similar severability cases to argue that forum-selection provisions must be enforced 

even if the broader contract is void (Reply at 3–7). That argument misconstrues both Buckeye and 

the MLA. 

Buckeye held that validity challenges under state usury laws go to arbitrators where the parties 

have already formed a contract with an arbitration clause. It did not hold that provisions in a 

contract Congress has declared void from inception remain enforceable. Thus, Buckeye does not 

govern here, where the entire contract is void for illegality at inception due to Congressional 

command. In fact, Buckeye distinguished between “challenges to the contract as a whole” versus 

“challenges to formation.” Id., at 444, n. 1. 



2 

 

The MLA’s unique text states that any prohibited contract “is void from the inception.” 10 

U.S.C. § 987(f)(3). Congress did not merely supply a defense; it withdrew contractual capacity for 

covered creditors to bind servicemembers to agreements containing prohibited terms and made 

such instruments legal nullities “from the inception.” This language speaks in terms of formation, 

not merely validity. It is akin to classic formation failures such as forgery, lack of authority, fraud 

in the factum, or incapacity. A contract that never comes into legal existence cannot create 

enforceable ancillary agreements because there is no contract to which a forum selection clause, 

an arbitration clause, or a choice of law clause can attach. 

The Fourth Circuit recently reinforced this distinction; Where no contract was ever formed, 

“[i]t would be nonsensical to enforce a choice-of-law [or arbitration] clause in a non-existent 

contract.” Johnson v. Continental Finance Co., 131 F.4th 169, 178 (4th Cir. 2025); see also, id. at 

173 (“We … agree that the district court could not apply the contract’s choice-of-law provision 

to this contract-formation question because the choice-of-law provision presupposes the existence 

of a validly formed contract.”). Plaintiffs’ claim in this case is a formation challenge grounded in 

Congress’s mandate. Defendants’ Reply ignores this critical doctrinal difference. 

As in Johnson, Defendants’ Reply collapses two very different categories of challenge: 

those that attack a contract’s validity and those that go to its very formation. The Supreme Court 

and multiple circuits have consistently recognized that courts and not arbitrators or private contract 

provisions must decide formation disputes. This doctrinal divide underscores why Defendants’ 

reliance on Buckeye is misplaced. 

In Granite Rock Co. v. Int’l Brotherhood of Teamsters, 561 U.S. 287, 297 (2010), the 

Supreme Court reaffirmed that “a court may order arbitration . . . only where the court is satisfied 

that the parties agreed to arbitrate [ ].” Thus, the Court distinguished between questions of 
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formation, which are for courts, and disputes about validity or scope, which may be for arbitrators. 

Where the very existence of an agreement is in question, judicial determination is required. 

Similarly, in Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 70–71 (2010), the Court 

applied the severability doctrine to delegation clauses but reaffirmed the same line: challenges to 

the arbitration clause itself (or to contract formation) remain for the court. Id., at 70 (“[T]hat 

agreements to arbitrate are severable does not mean that they are unassailable.”) It is only 

“validity” challenges to the contract as a whole that may be delegated. 

The appellate courts echo this approach of first determining whether a contract was ever 

formed. In Sphere Drake Ins. Ltd. v. All Am. Life Ins. Co., 256 F.3d 587, 591 (7th Cir. 2001), Judge 

Easterbrook explained that without a contract, the arbitrator has no authority: “No contract, no 

power.” The court drew a bright line: when the issue is whether a contract was ever formed—for 

example, due to forgery or lack of authority—courts must decide because “[u]nless the parties 

agree otherwise, they are entitled to have courts resolve their disputes.” Id., at 590. 

The Third Circuit in Sandvik AB v. Advent Int’l Corp., 220 F.3d 99, 107–08 (3d Cir. 2000), 

likewise held that disputes over whether an agreement was ever formed are for courts, not 

arbitrators. That court stressed that “when the very existence” of an agreement to arbitrate is 

disputed, a party cannot be compelled by the court to arbitrate the threshold issue of arbitrability. 

Id., at 112. 

Similarly, New Hampshire law underscores that when a statute declares a contract void, 

the courts treat the agreement as a legal nullity incapable of supporting any collateral provision. In 

Currier v. Tuck, the Supreme Court of New Hampshire applied RSA 399-A:2(III), which rendered 

unlicensed small loans “void,” and held that the lender could not recover even principal payments. 
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112 N.H. 10, 12–13 (1972). The statute stripped the lender of the legal capacity to form an 

enforceable contract in the first place. 

Taken together, these decisions draw a consistent doctrinal line: 

• Validity challenges (fraud in the inducement, usury, illegality) are “contract as a whole” 

claims that may go to arbitration. 

• Formation challenges (fraud in the factum, forgery, incapacity, statutory voidness from 

inception) are threshold questions of existence for courts. 

The MLA’s command that contracts containing prohibited terms are “void from the 

inception” places Plaintiffs’ challenge squarely in the formation category. 32 C.F.R. § 232.9 (“(c) 

Contract void. Any credit agreement, promissory note, or other contract with a covered borrower 

that fails to comply with 10 U.S.C. 987 as implemented by this part or which contains one or more 

provisions prohibited under 10 U.S.C. 987 as implemented by this part is void from the inception 

of the contract.”) “Void from the inception” means there never was a legally cognizable bargain 

and that no contract ever came into existence. As in Granite Rock, Rent-A-Center, Sphere Drake, 

and Sandvik, this Court must resolve the dispute and cannot rely upon a forum selection clause 

embedded in a void contract. 

II. The MLA’s Venue Provision Confirms Concurrent Jurisdiction and Precludes Private 

Forum Clauses 

Defendants attempt to reframe § 987(f)(5)(E) as consistent with enforcing forum-selection 

clauses (Reply at 8–9). But Congress said otherwise: MLA actions may be brought in “any 

appropriate United States district court … or in any other court of competent jurisdiction.” 

(emphasis added). The plain text preserves servicemembers’ access to multiple fora.  Reading the 

concurrent jurisdiction provision of the MLA, § 987(f)(5)(E), to permit private forum clauses to 
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cabin servicemembers’ choices would nullify these protections. Courts interpret statutes to give 

effect to all provisions, not to allow lenders to contract around them.  

Courts resist interpretations that allow contracting around the core protections of remedial 

statutes. See Koons Buick Pontiac GMC, Inc. v. Nigh, 543 U.S. 50, 63 (2004) (Court noted that 

amendments to the Truth in Lending Act (TILA) were intended to enhance consumer protections 

rather than dilute them).  This is also how courts in New Hampshire apply consumer protection 

statutes: Construe them liberally to best serve legislative intent, ensuring that their protective 

purposes are not circumvented. See Therrien v. Resource Financial Group, Inc. 704 F. Supp. 322, 

328 (D.N.H. 1989) (Structuring loans to increase their size without advancing additional funds and 

double-charging fees was violation of New Hampshire Consumer Protection Act). There, the court 

rejected the lender’s argument that compliance with federal disclosure requirements exempted it 

from state consumer protection laws, affirming that the state’s statutes prohibiting unfair or 

deceptive practices are consistent with federal law and must be enforced to protect consumers.  Id., 

at 329. 

Similarly, the Supreme Court of New Hampshire has consistently held that statutes must 

be interpreted to give meaning to every word and phrase, avoiding interpretations that render any 

part of the statute superfluous. Chase Home For Children v. New Hampshire Div. for Children, 

Youth and Families, 162 N.H. 720, 733 (2011). This principle ensures that all statutory provisions 

are given effect, reflecting the legislature’s intent. In Chase Home, the court affirmed that 

legislative directives must be followed to prevent state agencies from disregarding their 

obligations, stating that such disregard “finds no support in New Hampshire law.” Id. This 

approach, applied by federal and state courts alike, aligns with the broader principle that remedial 
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statutes are liberally construed to carry out intended reforms and promote justice. The Reply’s 

statutory interpretation would invert Congress’s protective scheme. 

The overarching purpose of this statute and the broad choice of forums under § 987(f)(5)(E) 

established by Congress was specifically designed to make enforcement readily available for 

servicemembers at the forum of their choosing, not contingent on a single contractually chosen 

forum. That is why the text of this section is written so broadly. Congress could have streamlined 

jurisdiction for these claims but it did not. Instead, it ensured maximum forum choice and that 

textual breadth is evidence of the legislative intent.  

III. Defendants’ Forum Non Conveniens Showing Remains Deficient 

It is the Defendant’s burden to make a showing that the Leeper1 factors favor dismissal.  

They failed to do so and now contend that the factors they ignored are “of no relevance.”  That is 

an admission that the factors they ignored do not favor dismissal, which is a significant failure to 

meet their burden. 

Having failed to present their own facts to the Court, Defendants now rely on allegations 

and Complaint exhibits to argue about Florida’s “more convenient forum” for this case (Reply at 

7–8). That does not cure their failure to provide evidence in support of their argument; moreover, 

they largely grasp at facts that are truly “irrelevant” to the Leeper factors.   

Plaintiffs’ citizenship at the time of filing, or any time, is irrelevant because the Plaintiffs 

chose this forum and agree to be available here.  That cannot speak negatively to witness 

availability.  Likewise, the invalid venue selection and choice of law clauses have no bearing at all 

on the Leeper factors and Defendants do not argue that they do.   

 
1 Leeper v. Leeper, 116 N.H. 116, 118 (1976) 
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There is no dispute that both Defendants are headquartered in Florida, but the Defendants 

fail to connect that in any way to the Leeper factors.  Plaintiffs do not seek a view at the 

Defendants’ headquarters.  There is no doubt a New Hampshire judgment would be enforced in 

Florida.  See 406-B:13 and Fla. Stat. 55.501-55.509.  Defendants again rely on an unstated idea 

that their headquarters’ location is dispositive of witness availability or access to proof – but their 

failure to do anything other than imply that argument belies any weight that could be given to it.   

That Plaintiffs made one purchase in New Hampshire and a subsequent purchase in Florida, 

which was derivative of their purchase in New Hampshire, is at best a wash as to the (again) 

unstated and merely implied argument that Florida might have easier access to sources of proof as 

to the issues in this case.   

Plaintiffs were solicited to and contracted at Defendants’ New Hampshire resort. 

Defendants’ factual cherry-picking ignores this core contact with the forum. As Leeper v. Leeper, 

116 N.H. 116, 118 (1976), makes clear, a plaintiff’s forum choice should be disturbed “only 

rarely.” Defendants have not carried that heavy burden to deny Plaintiffs and the State of New 

Hampshire’s interests in resolution of a dispute that squarely first occurred in New Hampshire. 

IV. Defendants’ Attacks on MLA Allegations Raise Factual Disputes Inappropriate on a 

Motion to Dismiss 

The Reply argues that Plaintiffs’ exhibits show disclosures were adequate and that 

arbitration was never enforced (Reply at 12–14). These are merits defenses, not grounds for 

dismissal. At this stage, the Court must assume Plaintiffs’ allegations are true and draw inferences 

in their favor. See ERG, Inc. v. Barnes, 137 N.H. 186, 190 (1993) (“In determining whether a 

motion to dismiss should be granted, the court assumes all factual allegations to be true, and the 

reasonable inferences that can be drawn from those facts are construed in the plaintiff’s favor.”). 
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Plaintiffs specifically allege: 

• Prohibited terms (arbitration, class waiver, jury waiver, prepayment penalties) appear in 

the contracts. 

• Mandatory MAPR disclosures were never provided in writing or orally. 

• Plaintiffs suffered concrete financial and professional harm. 

These allegations more than satisfy Rule 12 standards. Whether Defendants can produce 

evidence of compliance is for later stages of litigation. Defendants’ arguments are merits 

arguments that require fact resolution and are improper at this stage. 

V. Conclusion 

Defendants’ Reply introduces new authorities and arguments that do not withstand 

scrutiny. Buckeye and severability cases address validity, not formation. The MLA voids 

prohibited contracts from inception, eliminating the foundation for forum-selection clauses. The 

statute’s venue provision confirms servicemembers’ broad access to courts. Defendants’ forum 

non conveniens showing remains evidentiary-deficient, and their attacks on the merits raise factual 

disputes inappropriate for Rule 12 resolution. 

For these reasons, and those previously briefed, Defendants’ Motion to Dismiss should be 

denied. 

 Respectfully Submitted, 

  

Dated: September 29, 2025  /s/ Nicholas G. Kline 

 D. Michael Noonan, Esq. #8214 

Nicholas G. Kline, Esq. #268422 

SHAHEEN & GORDON, P.A. 

353 Central Avenue, 2nd Floor 

P.O. Box 977 

Dover, NH  03821-0977 

(603) 749-5000 

mnoonan@shaheengordon.com  

nkline@shaheengordon.com 
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VARNELL & WARWICK P.A. 

Janet R. Varnell; FBN: 0071072* 

Brian W. Warwick; FBN: 0605573* 

Christopher J. Brochu; FBN: 1013897* 

Jeffrey L. Newsome; FBN: 1018667* 

Pamela G. Levinson; FBN: 538345* 

400 N. Ashley Drive, Suite 1900 

Tampa, Florida 33602 

Telephone: (352) 753-8600 

Facsimile: (352) 504-3301 

jvarnell@vandwlaw.com  

bwarwick@vandwlaw.com  

cbrochu@vandwlaw.com  

jnewsome@vandwlaw.com  

plevinson@vandwlaw.com  

 

NATIONAL ASSOCIATION OF 

CONSUMER ADVOCATES 

Ira Rheingold* 

Eric Zell* 

1215 17th St. NW, 5th Floor 

Washington, DC 20036 

Telephone: 202-452-1989 ext. 101 

ira@consumeradvocates.org  

eric@consumeradvocates.org  

 

*Pro Hac Vice Application Forthcoming 

 

Counsel for Plaintiffs and the Putative 

Class 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that in accordance with New Hampshire Superior Court Rule 3(a) and 

Rule 13 of the Supplemental Rules of the Superior Court of New Hampshire for Electronic 

Filing in Specific Civil Cases, a copy of the foregoing document was on this day furnished to all 

counsel of record via the Court’s e-filing system.    

  

Dated: September 29, 2025  /s/ Nicholas G. Kline 

 


