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The National Association of Consumer Advocates (NACA) submits this comment in response to the
Consumer Financial Protection Bureau’s proposed rule that amends provisions related to disparate
impact, discouragement of applicants or prospective applicants, and special purpose credit programs
under Regulation B, the regulation implementing the Equal Credit Opportunity Act (ECOA). NACAis a
nonprofit organization actively engaged in promoting a fair and open marketplace that forcefully
protects the rights of consumers, particularly those of modest means. The proposed rule, which
abandons principles of fairness and equality in the lending market, will cause significant damage to
borrowers and lenders, triggering uncertain and risky conditions reminiscent of those that emerged in
the run-up to the 2007-2008 financial crisis.

Under ECOA, creditors are prohibited from discriminating against applicants, connected to any credit
transactions, on the basis of race, sex, color, religion, national origin, marital status, age, where all or
part of the applicant’s income derives from any public assistance program, or where the applicant has
in good faith exercised any right under the Consumer Credit Protection Act.!As the bureau is aware,
the proposed rule would eviscerate longstanding legal protections established under ECOA and
Regulation B for financial products, such as mortgages, car loans, student loans, and credit cards.

The proposed rule would eliminate the ban on disparate impact liability, barring victims of unequal
treatment from proving discrimination by demonstrating that a specific practice or policy adversely
affects a protected class of people. Second, it would restrict the definition of prohibited
“discouragement” to no longer prohibit redlining. And third, it would restrict lenders from establishing
Special Purpose Credit Programs (SPCPs), which has been used to promote access to credit in
historically marginalized communities. These regulations have created millions of dollars in credit for
underserved communities and individuals and opened up business opportunities for lenders. By
undoing these protections, the proposed rule would shut out qualified potential homeowners and
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other borrowers and cut off new lending possibilities for financial institutions, which together will
disrupt the consumer lending market.

Discrimination distorts the market. Discriminatory practices that leave out important and large
segments of the population cost the U.S economy. For example, a Citigroup study, released in 2020,
estimated that failure to address racial gaps between Black and white people cost the U.S. economy up
to $16 trillion over the preceding 20 years.2 Lending discrimination in particular, which leads to
forfeiture of homes and a slowed real estate market, affects not only communities of color, it has had
market-wide consequences.3

[ts impact was glaringly evident following the 2007-2009 foreclosure crisis, when discriminatory
lending practices, most notably the origination of predatory subprime home loans given
disproportionately to borrowers of color, precipitated the economic meltdown.4 Borrowers with credit
scores that qualified them for prime credit were steered into subprime mortgages. Following the
financial crisis, U.S. homeownership rates reached record lows between 2010 and 2013.5 Black and
Latino homeownership declined at larger rates than white homeownership, and has not fully
recovered.¢ Simultaneously, the discriminatory lending practices that led to foreclosures harmed
borrowers, but also caused neighborhood blight, deprived cities and states of tax revenue, and drained
public resources, much of which were directed toward bailing out the banking sector.”

Non-compliance with ECOA creates legal and reputational risks. Consumer trust in the banking
sector since the financial crisis, fell from 53% in 2004 to 22% in 2009, and has remained extremely
low, according to recent surveys.8 In the years since the crisis, the Department of Justice, CFPB, and
other regulators sought to tackle discriminatory lending with enforcement actions, supervision, new
or updated regulations, and other activities to motivate compliance with ECOA and other anti-
discrimination lending laws. Despite consistent law enforcement and regulatory action, a majority of
Americans polled in a 2023 survey, said that they believe that the government does not do enough to
regulate financial institutions.® Rolling back existing regulations would perpetuate even more distrust
in the banking sector among the public.

Meanwhile, empirical studies have found that consumer trust is a crucial factor in borrowers’
decisions to conduct business with banks. 10 Continued distrust of institutions caused by their non-
compliance with anti-discrimination laws or the absence of regulatory safeguards will likely lead to
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less business and profitability, or even institutional failures.1! For example, in the fall out of the
economic meltdown, local governments chose not to do business with certain large banks due to their
record of discriminatory lending.12

Moreover, the growth of automated systems and algorithms have already shown their tendency to
perpetuate discrimination in loan pricing. The developing technology engineered by big data
underscores the need for reasonable regulations consistent with upholding the principles of ECOA and
other laws, including that of communicating reasons for adverse actions during the lending process.!3
Ensuring ECOA compliance of data-driven systems with its existing regulations will help to preserve
the integrity of the credit marketplace.14 On the other hand, removing ECOA safeguards will make
automated systems even more perilous and unpredictable for borrowers and lenders.

ECOA enforcement will continue even if CFPB’s proposal goes into effect. Despite the CFPB’s
current plan to shut down enforcement and pare back regulatory protections, pervasive
discriminatory conduct by banks and lenders will still attract regulatory action and enforcement for
non-compliance. Any attempted rule changes would not minimize lenders’ legal risks. Private parties
and state attorneys general can and will continue to enforce ECOA and other federal and state civil
rights laws.

For example, in July, the Massachusetts Office of the Attorney General announced a settlement with a
student loan lender resolving allegations that the company’s lending practices, which included
“generating inaccurate and non-specific adverse action notices (and) automatically denying loan
applications based on immigration status,” violated ECOA.15 The Massachusetts AG alleged that the
lender failed to protect against disparate outcomes in underwriting consumers’ applications for credit
in its algorithmic and judgmental underwriting practice.16 According to the AG, the student loan lender
would automatically deny applications based on immigration status creating a risk of a disparate
outcome against applicants on the basis of national origin, in violation of ECOA.17

Proposed rule seeks to remove protections and legal guidance during affordability crisis.
Finally, the CFPB should not abandon the U.S. lending market by withdrawing critical regulations,
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particularly when the country is facing a housing crisis on multiple levels.18 Amid ongoing lending
discrimination, record-breaking housing costs, unaffordable rental units, and skyrocketing home sale
prices are also burdening renters, prospective home buyers, and homeowners. Moreover, landlords,
lenders, and others are using automated systems, complex algorithmic formulas, and other artificial
intelligence tools to target or exclude certain applicants, further denying housing and credit
opportunities or resulting in increased housing costs. It is imperative that the CFPB carry out its
statutory mission to protect consumers in the financial markets during these rapidly changing and
difficult times.

Conclusion

ECOA compliance and non-discriminatory lending practices that provide consistent, transparent
criteria for credit decisions support a level playing field for borrowers that have been historically
excluded from the market. Fair lending rules also encourage lenders to focus on objective indicators
with consistent underwriting, which helps lenders to manage and reduce their legal and financial risk.
Accordingly, a system that is set up with rules and guidance under ECOA and other anti-discrimination
laws to facilitate fair and equal treatment of borrowers, means “more customers, more loans, and
better returns for banks.”19

Undoing ECOA regulations, on the other hand, will invite unpredictability and bring drastically higher
costs to the market for both borrowers and financial institutions. Lenders that deny credit for qualified
borrowers based on irrelevant characteristics, whether through disparate treatment or impact, rather
than on risk and merit, miss profitable opportunities. Undermining protections will also make lenders
vulnerable to more private and public enforcement when they violate the law and harm borrowers, as
they likely will do without the benefit of predictable regulations and guidance.

For these reasons, we strongly oppose the proposed rule and urge its immediate rescission.

For further discussion on this comment, please contact Christine Hines, NACA’s Senior Policy Director,
at Christine @ consumeradvocates.org.

Thank you for considering our views.
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